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Recital 1

(1) Digital services in general and
online platforms in particular play an
increasingly important role in the
economy, in particular in the internal
market, by providing new business
opportunities in the Union and
facilitating cross-border trading.

(1) Digital services in general and
online platforms in particular play an
increasingly important role in the
economy, in particular in the internal
market, by providing business users
with gateways to reach end users
throughout the Union and beyond,
by facilitating cross-border trade

(1) Digital services in general and
online platforms in particular play an
increasingly important role in the
economy, in particular in the internal
market, by providing new business
opportunities in the Union and
facilitating cross-border trading.

(1) Digital services in general and
online platforms in particular play an
increasingly important role in the
economy, in particular in the internal
market, by previdingallowing
businesses to reach users
throughout the Union, by
facilitating cross-border trade and

12
and by opening entirely new by opening entirely new business
business opportunities to a large opportunities to a large number of
number of companies in the Union companies in the Union ane
cacititat Hitati el
tradingto the benefit of Union’s the benefit of the Union’s
consumers. consumers.
Text Origin: EP Mandate
Recital 2 |
(2) Core platform services, at the (2) Core platform services, at the (2) Core platform services, at the (2) Coreplatform-services;-At the
same time, feature a number of same time, feature a number of same time, feature a number of same time, among those digital
characteristics that can be exploited | characteristics that can be exploited | characteristics that can be exploited | services, core platform services
by their providers. These by their providers. These by their-providersthe undertakings | feature a number of characteristics
characteristics of core platform characteristics of core platform providing them. These that can be exploited by their
13 services include among others services include among others characteristics of core platform providersthe undertakings

extreme scale economies, which
often result from nearly zero
marginal costs to add business users
or end users. Other characteristics of
core platform services are very
strong network effects, an ability to
connect many business users with

extreme scale economies, which
often result from nearly zero
marginal costs to add business users
or end users. Other characteristics of
core platform services are very
strong network effects, an ability to
connect many business users with

services include among others
extreme scale economies, which
often result from nearly zero
marginal costs to add business users
or end users. Other characteristics of
core platform services are very
strong network effects, an ability to

providing them. These
characteristics of core platform

services include among others
extreme scale economies, which
often result from nearly zero
marginal costs to add business users
or end users. Other characteristics of
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Commission Proposal

many end users through the multi-
sidedness of these services, a
significant degree of dependence of
both business users and end users,
lock-in effects, a lack of multi-
homing for the same purpose by end
users, vertical integration, and data
driven-advantages. All these
characteristics combined with unfair
conduct by providers of these
services can have the effect of
substantially undermining the
contestability of the core platform
services, as well as impacting the
fairness of the commercial
relationship between providers of
such services and their business
users and end users, leading to rapid
and potentially far-reaching
decreases in business users’ and end
users’ choice in practice, and
therefore can confer to the provider
of those services the position of a so-
called gatekeeper.

EP Mandate

many end users through the multi-
sidedness of these services, a
significant degree of dependence of
both business users and end users,
lock-in effects, a lack of multi-
homing for the same purpose by end
users, vertical integration, and data
driven-advantages. All these
characteristics combined with unfair
conduct by providers of these
services can have the effect of
substantially undermining the
contestability of the core platform
services, as well as impacting the
fairness of the commercial
relationship between providers of
such services and their business
users and end users, leading to rapid
and potentially far-reaching
decreases in business users’ and end
users’ choice in practice, and
therefore can confer to the provider
of those services the position of a so-
called gatekeeper. At the same time
it should be recognised that services
acting in a non-commercial
purpose capacity such as
collaborative projects should not be
considered as core services for the
purpose of this Regulation.

Council Mandate

connect many business users with
many end users through the multi-
sidedness of these services, a
significant degree of dependence of
both business users and end users,
lock-in effects, a lack of multi-
homing for the same purpose by end
users, vertical integration, and data
driven-advantages. All these
characteristics combined with unfair
conduct by previders
ofundertakings providing these
services can have the effect of
substantially undermining the
contestability of the core platform
services, as well as impacting the
fairness of the commercial
relationship between previders
efundertakings providing such
services and their business users and
end users, leading to rapid and
potentially far-reaching decreases in
business users’ and end users’
choice in practice, and therefore can
confer to the provider
efundertakings providing those
services the position of a so-called
gatekeeper.

Draft Agreement

core platform services are very
strong network effects, an ability to
connect many business users with
many end users through the multi-
sidedness of these services, a
significant degree of dependence of
both business users and end users,
lock-in effects, a lack of multi-
homing for the same purpose by end
users, vertical integration, and data
driven-advantages. All these
characteristics combined with unfair
conduct by previders
efundertakings providing these
services can have the effect of
substantially undermining the
contestability of the core platform
services, as well as impacting the
fairness of the commercial
relationship between previders
ofundertakings undertakings
proving such services and their
business users and end users, leading
to rapid and potentially far-reaching
decreases in business users’ and end
users’ choice in practice, and
therefore can confer to the provider
of those services the position of a so-
called gatekeeper. At the same time
it should be recognised that services
acting in a non-commercial
purpose capacity such as
collaborative projects should not be
considered as core platform services
for the purpose of this Regulation.

Text Origin: EP Mandate
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EP Mandate

Council Mandate

Draft Agreement

Recital 3

14

(3) A small number of large
providers of core platform services
have emerged with considerable
economic power. Typically, they
feature an ability to connect many
business users with many end users
through their services which, in turn,
allows them to leverage their
advantages, such as their access to
large amounts of data, from one area
of their activity to new ones. Some
of these providers exercise control
over whole platform ecosystems in
the digital economy and are
structurally extremely difficult to
challenge or contest by existing or
new market operators, irrespective
of how innovative and efficient these
may be. Contestability is particularly
reduced due to the existence of very
high barriers to entry or exit,
including high investment costs,
which cannot, or not easily, be
recuperated in case of exit, and
absence of (or reduced access to)
some key inputs in the digital
economy, such as data. As a result,
the likelihood increases that the
underlying markets do not function
well — or will soon fail to function
well.

(3) A small number of large
providers of core platform services
have emerged with considerable
economic power. Typically, they
feature an ability to connect many
business users with many end users
through their services which, in turn,
allows them to leverage their
advantages, such as their access to
large amounts of data, from one area
of their activity to new ones. Some
of these providers exercise control
over whole platform ecosystems in
the digital economy and are
structurally extremely difficult to
challenge or contest by existing or
new market operators, irrespective
of how innovative and efficient these
may be. Contestability is particularly
reduced due to the existence of very
high barriers to entry or exit,
including high investment costs,
which cannot, or not easily, be
recuperated in case of exit, and
absence of (or reduced access to)
some key inputs in the digital
economy, such as data. As a result,
the likelihood increases that the
underlying markets do not function
well — or will soon fail to function
well.

(3) A small number of large
providers-ofundertakings providing
core platform services have emerged
with considerable economic power.
Typically, they feature an ability to
connect many business users with
many end users through their
services which, in turn, allows them
to leverage their advantages, such as
their access to large amounts of data,
from one area of their activity to
new ones. Some of these
providersundertakings exercise
control over whole platform
ecosystems in the digital economy
and are structurally extremely
difficult to challenge or contest by
existing or new market operators,
irrespective of how innovative and
efficient these may be.
Contestability is particularly reduced
due to the existence of very high
barriers to entry or exit, including
high investment costs, which cannot,
or not easily, be recuperated in case
of exit, and absence of (or reduced
access to) some key inputs in the
digital economy, such as data. As a
result, the likelihood increases that
the underlying markets do not
function well — or will soon fail to
function well.

(3) A small number of large
providers-ofundertakings providing
core platform services have emerged
with considerable economic power.
Typically, they feature an ability to
connect many business users with
many end users through their
services which, in turn, allows them
to leverage their advantages, such as
their access to large amounts of data,
from one area of their activity to new
onesanother. Some of these
providersundertakings exercise
control over whole platform
ecosystems in the digital economy
and are structurally extremely
difficult to challenge or contest by
existing or new market operators,
irrespective of how innovative and
efficient these may be.
Contestability is particularly reduced
due to the existence of very high
barriers to entry or exit, including
high investment costs, which cannot,
or not easily, be recuperated in case
of exit, and absence of (or reduced
access to) some key inputs in the
digital economy, such as data. As a
result, the likelihood increases that
the underlying markets do not
function well — or will soon fail to
function well.
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Text Origin: Council Mandate I

Recital 4

(4) The combination of those
features of gatekeepers is likely to
lead in many cases to serious
imbalances in bargaining power and,
consequently, to unfair practices and
conditions for business users as well

(4) The combination of those
features of gatekeepers is likely to
lead in many cases to serious
imbalances in bargaining power and,
consequently, to unfair practices and
conditions for business users as well

(4) The combination of those
features of gatekeepers is likely to
lead in many cases to serious
imbalances in bargaining power and,
consequently, to unfair practices and
conditions for business users as well

(4) The combination of those
features of gatekeepers is likely to
lead in many cases to serious
imbalances in bargaining power and,
consequently, to unfair practices and
conditions for business users as well

15 as end users of core platform as end users of core platform as end users of core platform as end users of core platform
services provided by gatekeepers, to | services provided by gatekeepers, to | services provided by gatekeepers, to | services provided by gatekeepers, to
the detriment of prices, quality, the detriment of prices, quality, the detriment of prices, quality, the detriment of prices, quality, fair
choice and innovation therein. privacy and security standards, fair | choice and innovation therein. competition, choice and innovation

competition, choice and innovation therein.
therein.
Text Origin: EP Mandate
Recital 5 |
(5) It follows that the market (5) It follows that the market (5) It follows that the market (5) It follows that the market
processes are often incapable of processes are often incapable of processes are often incapable of processes are often incapable of
ensuring fair economic outcomes ensuring fair economic outcomes ensuring fair economic outcomes ensuring fair economic outcomes
with regard to core platform with regard to core platform with regard to core platform with regard to core platform
services. Whereas Articles 101 and services. Whereas Articles 101 and services. Whereas Articles 101 and services. Whereas Articles 101 and
102 TFEU remain applicable to the | 102 TFEU remain applicable to the | 102 of the Treaty on the 102 of the Treaty on the
16 conduct of gatekeepers, their scope | conduct of gatekeepers, their scope | Functioning of the European Functioning of the European

is limited to certain instances of
market power (e.g. dominance on
specific markets) and of anti-
competitive behaviour, while
enforcement occurs ex post and
requires an extensive investigation
of often very complex facts on a
case by case basis. Moreover,

is limited to certain instances of
market power (e.g. dominance on
specific markets) and of anti-
competitive behaviour, while
enforcement occurs ex post and
requires an extensive investigation
of often very complex facts on a
case by case basis. Moreover,

Union (TEEU)FFEY remain
applicable to the conduct of
gatekeepers, their scope is limited to
certain instances of market power
(e.g. dominance on specific markets)
and of anti-competitive behaviour,
while enforcement occurs ex post
and requires an extensive

Union (TFEU)FFEY remain

applicable to the conduct of
gatekeepers, their scope is limited to
certain instances of market power
(e.g. dominance on specific markets)
and of anti-competitive behaviour,
while enforcement occurs ex post
and requires an extensive

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act) (Text with EEA relevance) 2020/0374(COD) 08-

04-2022 at 11h56 7/348



Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

existing Union law does not address,
or does not address effectively, the
identified challenges to the well-
functioning of the internal market
posed by the conduct of gatekeepers,
which are not necessarily dominant
in competition-law terms.

existing Union law does not address,
or does not address effectively, the
identified challenges to the well-
functioning of the internal market
posed by the conduct of gatekeepers,
which are not necessarily dominant
in competition-law terms.

investigation of often very complex
facts on a case by case basis.
Moreover, existing Union law does
not address, or does not address
effectively, the identified challenges
to the well-functioning of the
internal market posed by the conduct
of gatekeepers, which are not
necessarily dominant in competition-
law terms.

investigation of often very complex
facts on a case by case basis.
Moreover, existing Union law does
not address, or does not address
effectively, the identified challenges
to the well-functioning of the
internal market posed by the conduct
of gatekeepers, which are not
necessarily dominant in competition-
law terms.

Text Origin: Council Mandate

Recital 6

17

(6) Gatekeepers have a significant
impact on the internal market,
providing gateways for a large
number of business users, to reach
end users, everywhere in the Union
and on different markets. The
adverse impact of unfair practices on
the internal market and particularly
weak contestability of core platform
services, including their negative
societal and economic implications,
have led national legislators and
sectoral regulators to act. A number
of national regulatory solutions have
already been adopted or proposed to
address unfair practices and the
contestability of digital services or at
least with regard to some of them.
This has created a risk of divergent
regulatory solutions and thereby
fragmentation of the internal market,

(6) Gatekeepers have a significant
impact on the internal market,
providing gateways for a large
number of business users, to reach
end users, everywhere in the Union
and on different markets. The
adverse impact of unfair practices on
the internal market and particularly
weak contestability of core platform
services, including their negative
societal and economic implications,
have led national legislators and
sectoral regulators to act. A number
of natienal-regulatory solutions have
already been adopted_at national
level or proposed to address unfair
practices and the contestability of
digital services or at least with
regard to some of them. This has
created a risk of divergent regulatory
solutions and thereby fragmentation

(6) Gatekeepers have a significant
impact on the internal market,
providing gateways for a large
number of business users, to reach
end users, everywhere in the Union
and on different markets. The
adverse impact of unfair practices on
the internal market and particularly
weak contestability of core platform
services, including their negative
societal and economic implications,
have led national legislators and
sectoral regulators to act. A number
of national regulatory solutions have
already been adopted or proposed to
address unfair practices and the
contestability of digital services or at
least with regard to some of them.
This has created a-risk-ef-divergent
regulatory solutions and thereby
fragmentation of the internal market,

(6) Gatekeepers have a significant
impact on the internal market,
providing gateways for a large
number of business users, to reach
end users, everywhere in the Union
and on different markets. The
adverse impact of unfair practices on
the internal market and particularly
weak contestability of core platform
services, including their negative
societal and economic implications,
have led national legislators and
sectoral regulators to act. A number
of natienal-regulatory solutions have
already been adopted at national
level or proposed to address unfair
practices and the contestability of
digital services or at least with
regard to some of them. This has
created-a-risk-ef divergent regulatory
solutions and thereby fragmentation
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Commission Proposal

EP Mandate

Council Mandate

thus raising the risk of increased
compliance costs due to different
sets of national regulatory
requirements.

of the internal market, thus raising
the risk of increased compliance
costs due to different sets of national
regulatory requirements.

thus raising the risk of increased
compliance costs due to different
sets of national regulatory
requirements.

Draft Agreement

of the internal market, thus raising
the risk of increased compliance
costs due to different sets of national
regulatory requirements.

Text Origin: EP Mandate

Recital 7

18

(7) Therefore, business users and
end-users of core platform services
provided by gatekeepers should be
afforded appropriate regulatory
safeguards throughout the Union
against the unfair behaviour of
gatekeepers in order to facilitate
cross-border business within the
Union and thereby improve the
proper functioning of the internal
market and to address existing or
likely emerging fragmentation in the
specific areas covered by this
Regulation. Moreover, while
gatekeepers tend to adopt global or
at least pan-European business
models and algorithmic structures,
they can adopt, and in some cases
have adopted, different business
conditions and practices in different
Member States, which is liable to
create disparities between the
competitive conditions for the users
of core platform services provided
by gatekeepers, to the detriment of
integration within the internal
market.

(7) Therefore, business users and
end-users of core platform services
provided by gatekeepers should be
afforded appropriate regulatory
safeguards throughout the Union
against the unfair behaviour of
gatekeepers in order to facilitate
cross-border business within the
Union and thereby improve the
proper functioning of the internal
market and to address existing or
likely emerging fragmentation in the
specific areas covered by this
Regulation. Moreover, while
gatekeepers tend to adopt global or
at least pan-European business
models and algorithmic structures,
they can adopt, and in some cases
have adopted, different business
conditions and practices in different
Member States, which is liable to
create disparities between the
competitive conditions for the users
of core platform services provided
by gatekeepers, to the detriment of
integration within the internal
market.

(7) Therefore, the objective of this
Regulation is to contribute to the

(7) Therefore, the objective of this
Regulation is to contribute to the

proper functioning of the internal

proper functioning of the internal

market by laying down rules to

market by laying down rules to

ensure contestability and fairness

ensure contestability and fairness

for the markets in the digital sector

for the markets in the digital sector

in general and for business users

in general and for business users

and end-users of core platform

and end-users of core platform

services provided by gatekeepers in

services provided by gatekeepers in

particular. Business users and end-
users of core platform services
provided by gatekeepers should be
afforded appropriate regulatory
safeguards throughout the Union
against the unfair behaviour of
gatekeepers in order to facilitate
cross-border business within the
Union and thereby improve the
proper functioning of the internal
market and to addresseliminate
existing or likely emerging
fragmentation in the specific areas
covered by this Regulation.
Moreover, while gatekeepers tend to
adopt global or at least pan-
European business models and
algorithmic structures, they can

particular. Business users and end-
users of core platform services
provided by gatekeepers should be
afforded appropriate regulatory
safeguards throughout the Union
against the unfair behaviour of
gatekeepers in order to facilitate
cross-border business within the
Union and thereby improve the
proper functioning of the internal
market and to adéresseliminate
existing or likely emerging
fragmentation in the specific areas
covered by this Regulation.
Moreover, while gatekeepers tend to
adopt global or at least pan-
European business models and
algorithmic structures, they can
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Council Mandate

Commission Proposal

adopt, and in some cases have
adopted, different business
conditions and practices in different
Member States, which is liable to
create disparities between the
competitive conditions for the users
of core platform services provided
by gatekeepers, to the detriment of
integration withirof the internal
market.

Draft Agreement

adopt, and in some cases have
adopted, different business
conditions and practices in different
Member States, which is liable to
create disparities between the
competitive conditions for the users
of core platform services provided
by gatekeepers, to the detriment of
integration withirof the internal
market.

Text Origin: Council Mandate

Recital 8
(8) By approximating diverging (8) By approximating diverging (8) By approximating diverging
national laws, obstacles to the national laws, obstacles to the national laws, obstacles to the
freedom to provide and receive freedom to provide and receive freedom to provide and receive freedom to provide and receive
services, including retail services, services, including retail services, services, including retail services, services, including retail services,
within the internal market should be | within the internal market should be | within the internal market should be | within the internal market should be
eliminated. A targeted set of eliminated. A targeted set of eliminated. A targeted set of eliminated. A targeted set of
harmonised mandatory rules should | harmonised mandatory-+uleslegal harmonised mandatery-rules should | harmonised-mandatory-ruleslegal
therefore be established at Union obligations should therefore be therefore be established at Union obligations should therefore be
19 level to ensure contestable and fair established at Union level to ensure | level to ensure contestable and fair established at Union level to ensure
digital markets featuring the contestable and fair digital markets | digital markets featuring the contestable and fair digital markets
presence of gatekeepers within the featuring the presence of gatekeepers | presence of gatekeepers within the featuring the presence of gatekeepers
internal market. within the internal market to the internal market. within the internal market to the
benefit of Union’s economy as benefit of the Union’s economy as a
whole and Union’s consumers in whole and ultimately of the Union’s
particular. consumers.
Text Origin: EP Mandate
| Recital 9
20

(9) A fragmentation of the internal

(9) A fragmentation of the internal

(9) A fragmentation of the internal

(8) By approximating diverging
national laws, obstacles to the

(9) A fragmentation of the internal
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Commission Proposal

market can only be effectively
averted if Member States are
prevented from applying national
rules which are specific to the types
of undertakings and services covered
by this Regulation. At the same time,
since this Regulation aims at
complementing the enforcement of
competition law, it should be
specified that this Regulation is
without prejudice to Articles 101
and 102 TFEU, to the corresponding
national competition rules and to
other national competition rules
regarding unilateral behaviour that
are based on an individualised
assessment of market positions and
behaviour, including its likely
effects and the precise scope of the
prohibited behaviour, and which
provide for the possibility of
undertakings to make efficiency and
objective justification arguments for
the behaviour in question. However,
the application of the latter rules
should not affect the obligations
imposed on gatekeepers under this
Regulation and their uniform and
effective application in the internal
market.

EP Mandate

market can only be effectively
averted if Member States are
prevented from applying ratienaton
gatekeepers further rules which-are
speeifieor obligations for the
purpose of ensuring contestable
and fair markets. This is without

prejudice to the types-of

undertakings-and-servicescovered
by-this-Regutatienability of Member
States to impose the same, stricter
or different obligations on
gatekeepers in order to pursue
other legitimate public interests, in
compliance with Union law. Those
legitimate public interests can be,

Council Mandate

market can only be effectively
averted if Member States are
prevented from applying national

Draft Agreement

market can only be effectively
averted if Member States are
prevented from applying national

rules which are speeificto-the-types | rules which are within the scope of
} i this Regulation and which pursue
by-within the scope of this the same objectives as this
Regulation-At-the-same-time;-since | Regulation. This does not preclude
this-Regulation-aims-at the possibility to apply other
complementing-the-enforcement-of national legislation which pursues
competition law, it should be other legitimate public interest
speeified-that and which pursue the | objectives as set out in the TEFEU or

same objectives as this Regulation-is
: == el

and 102 TFEU, to the
correspending. This does not

preclude the possibility to apply

overriding reasons of public interest
as recognised by the case law of the
Court of Justice of the European
Union (‘the Court of Justice’), to
gatekeepers as defined within the

among others, consumer protection,
fight against acts of unfair
competition and fostering media
freedom and pluralism, freedom of
expression, as well as diversity in
culture or in languages. At the
same time, since this Regulation
aims at complementing the
enforcement of competition law, it
should be specified that this
Regulation is without prejudice to
Articles 101 and 102 TFEU, to the
corresponding national competition
rules and to other national
competition rules regarding
unilateral behaviour that are based
on an individualised assessment of
market positions and behaviour,
including its likely effects and the
precise scope of the prohibited
behaviour, and which provide for the

other national eempetition-rules-and

telegislation which pursues other
g akes P35 Fules regaring
= Iate_lal_ b_e St AR based
SR d'“.'d.ba SEEIE*SSESS. < E‘g
FaEes pss_ltle. sla dﬁbe S

precise-seopelegitimate public
interest objectives as set out in the

TEEU or overriding reasons of
public interest as recognised by the
case law of the prehibited

be SIS d-whie P ovide-for-the

of-thedatter-rules-should-not-affect

gatekeepers-underCourt of Justice

of the European Union (‘the Court

meaning of this Requlation.A

fragmentation-of the-internal-market
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EP Mandate

possibility of undertakings to make
efficiency and objective justification
arguments for the behaviour in
question. However, the application
of the latter rules should not affect
the obligations_and prohibitions
imposed on gatekeepers under this
Regulation and their uniform and
effective application in the internal
market.

Council Mandate

of Justice’), to gatekeepers as
defined within the meaning of this
Regulation-and-theiruniform-and

frocti lication . |
market,

Draft Agreement

prohibited behaviour, and which
providetorthe-pessibiity-of

i _de ST D E BT d
eb1eetnej_usr: SELTTE g.u B e’
the-be SHEEE AR

LA R elat_tel RELS

5 Suld-not-affect the-obligati g
effective application-in the internal

|

market:
| Recital 9a

(9a) At the same time, since this (9a) At the same time, since this
Regulation aims at complementing | Regulation aims at complementing
the enforcement of competition law, | the enforcement of competition law,
it should be specified that this it should be specified that this
Regulation is without prejudice to Regulation is without prejudice to
Articles 101 and 102 TFEU, to the | Articles 101 and 102 TFEU, to the
corresponding national competition | corresponding national competition
rules and to other national rules and to other national
competition rules regarding competition rules regarding
unilateral behaviour that are based | unilateral behaviour that are based

20a on an individualised assessment of | on an individualised assessment of

market positions and behaviour,

market positions and behaviour,

including its likely effects and the

including its actual or likely effects

precise scope of the prohibited

and the precise scope of the

behaviour, and which provide for

prohibited behaviour, and which

the possibility of undertakings to

provide for the possibility of

make efficiency and objective

undertakings to make efficiency

justification arguments for the

and objective justification

behaviour in question. However,

arguments for the behaviour in

the application of the latter rules

guestion, and to national rules

should not affect the obligations

concerning merger control.

imposed on gatekeepers under this

However, the application of those
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Regulation and their uniform and

Draft Agreement
rules should not affect the

effective application in the internal

obligations imposed on gatekeepers

market.

under this Requlation and their
uniform and effective application in
the internal market.

| Recital 10

21

(10) Articles 101 and 102 TFEU
and the corresponding national
competition rules concerning
anticompetitive multilateral and
unilateral conduct as well as merger
control have as their objective the
protection of undistorted
competition on the market. This
Regulation pursues an objective that
is complementary to, but different
from that of protecting undistorted
competition on any given market, as
defined in competition-law terms,
which is to ensure that markets
where gatekeepers are present are
and remain contestable and fair,
independently from the actual, likely
or presumed effects of the conduct
of a given gatekeeper covered by
this Regulation on competition on a
given market. This Regulation
therefore aims at protecting a
different legal interest from those
rules and should be without
prejudice to their application.

(10) Articles 101 and 102 TFEU
and the corresponding national
competition rules concerning
anticompetitive multilateral and
unilateral conduct as well as merger
control have as their objective the
protection of undistorted
competition on the market. This
Regulation pursues an objective that
is complementary to, but different
from that of protecting undistorted
competition on any given market, as
defined in competition-law terms,
which is to ensure that markets
where gatekeepers are present are
and remain contestable and fair, and
to protect the respective rights of
business users and end users,
independently from the actual, likely
or presumed effects of the conduct
of a given gatekeeper covered by
this Regulation on competition on a
given market. This Regulation
therefore aims at protecting a
different legal interest from those
rules and should be without
prejudice to their application.

(10) Articles 101 and 102 TFEU
and the corresponding national
competition rules concerning
anticompetitive multilateral and
unilateral conduct as well as merger
control have as their objective the
protection of undistorted
competition on the market. This
Regulation pursues an objective that
is complementary to, but different
from that of protecting undistorted
competition on any given market, as
defined in competition-law terms,
which is to ensure that markets
where gatekeepers are present are
and remain contestable and fair,
independently from the actual, likely
or presumed effects of the conduct
of a given gatekeeper covered by
this Regulation on competition on a
given market. This Regulation
therefore aims at protecting a
different legal interest from those
rules and should be without
prejudice to their application.

(10) Articles 101 and 102 TFEU
and the corresponding national
competition rules concerning
anticompetitive multilateral and
unilateral conduct as well as merger
control have as their objective the
protection of undistorted
competition on the market. This
Regulation pursues an objective that
is complementary to, but different
from that of protecting undistorted
competition on any given market, as
defined in competition-law terms,
which is to ensure that markets
where gatekeepers are present are
and remain contestable and fair,
independently from the actual, likely
or presumed effects of the conduct
of a given gatekeeper covered by
this Regulation on competition on a
given market. This Regulation
therefore aims at protecting a
different legal interest from those
rules and should be without
prejudice to their application.

Text Origin: Council Mandate
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22

(11) This Regulation should also
complement, without prejudice to
their application, the rules resulting
from other acts of Union law
regulating certain aspects of the
provision of services covered by this
Regulation, in particular Regulation
(EVU) 2019/1150 of the European
Parliament and of the Council,
Regulation (EU) xx/xx/EU [DSA] of
the European Parliament and of the
Council?, Regulation (EU) 2016/679
of the European Parliament and of
the Council®, Directive (EU)
2019/790 of the European
Parliament and of the Council*,
Directive (EU) 2015/2366 of the
European Parliament and of the
Council®, and Directive (EU)
2010/13 of the European Parliament
and of the Council®, as well as
national rules aimed at enforcing or,
as the case may be, implementing
that Union legislation.

1. Regulation (EU) 2019/1150 of the
European Parliament and of the Council of
20 June 2019 on promoting fairness and
transparency for business users of online
intermediation services (OJ L 186,
11.7.2019, p. 57).

2. Regulation (EU) .../.. of the European
Parliament and of the Council — proposal on
a Single Market For Digital Services (Digital
Services Act) and amending Directive
2000/31/EC.

3. Regulation (EU) 2016/679 of the

(11) This Regulation should also
complement, without prejudice to
their application, the rules resulting
from other acts of Union law
regulating certain aspects of the
provision of services covered by this
Regulation, in particular Regulation
(EVU) 2019/1150 of the European
Parliament and of the Council%;.
Regulation (EU) xx/xx/EU [DSA] of
the European Parliament and of the
Council?, Regulation (EU) 2016/679
of the European Parliament and of
the Council®, Directive (EU)
2019/790 of the European
Parliament and of the Council?,
Directive 2002/58/EC, Directive
(EU) 2015/2366 of the European
Parliament and of the Council®, and
ireett Directive
(EU) 2019/882, Directive(EU)
2018/1808 and Directive
2010/13/EU of the European
Parliament and of the Council®,
Directive 2005/29/EC of the
European Parliament and of the
Council and Council Directive

(11) This Regulation should also
complementapply, without prejudice
to their-application;-the rules
resulting from other acts of Union
law regulating certain aspects of the
provision of services covered by this
Regulation, in particular Regulation
(EU) 2019/1150 of the European
Parliament and of the Council,
Regulation (EU) xx/xx/EU [DSA] of
the European Parliament and of the
Council?, Regulation (EU) 2016/679
of the European Parliament and of
the Council®, Directive 2002/58/EC

(11) This Requlation should also
apply, without prejudice to the rules
resulting from other acts of Union
law regulating certain aspects of
the provision of services covered by
this Regulation, in particular
Regulation (EU) 2019/1150 of the
European Parliament and of the
Council’, Regulation (EU)
xx/xx/EU [DSA] of the European
Parliament and of the Council?,
Regulation (EU) 2016/679 of the
European Parliament and of the
Council®, Directive 2002/58/EC of

of the European Parliament and of

the European Parliament and of

the Council*, Directive (EU)
2019/790 of the European
Parliament and of the Council®,
Directive (EU) 2015/2366 of the
European Parliament and of the
Council®-and-®, Directive (EU)
2016/432010/13/EU of the
European Parliament and of the
Council’, Directive 2005/29/EC of
the European Parliament and of the
Council®® and Council Directive
93/13/EEC?, as well as national

93/13/EEC as well as_rules at
national rtles-aimed-at-enforcing-or;

el h
that-Union-legislationlevel adopted

rules aimed at enforcing or, as the
case may be, implementing that
Union legislation.

in accordance with Union
legislation. Concerning specifically
rules on consent to the processing
of personal data set out in

1. Regulation (EU) 2019/1150 of the
European Parliament and of the Council of
20 June 2019 on promoting fairness and
transparency for business users of online

the Council*, Directive (EU)
2019/790 of the European
Parliament and of the Council®,
Directive (EU) 2019/882Fhis

Regulation-should-also-complement;

¥ i,

Regulation-(EU)ebod EU-DSA]-of

the-European-Parhamentand-ot-the

Council® Regulation(EU)-2016/679
i#°_Directi

2019/790 of the European
I. F G -|4’
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European Parliament and of the Council of
27 April 2016 on the protection of natural
persons with regard to the processing of
personal data and on the free movement of
such data, and repealing Directive 95/46/EC
(General Data Protection Regulation) (OJ L
119, 4.5.2016, p. 1).

4. Directive (EU) 2019/790 of the European
Parliament and of the Council of 17 April
2019 on copyright and related rights in the
Digital Single Market and amending
Directives 96/9/EC and 2001/29/ (OJ L 130,
17.5.2019, p. 92.).

5. Directive (EU) 2015/2366 of the European
Parliament and of the Council of 25
November 2015 on payment services in the
internal market, amending Directives
2002/65/EC, 2009/110/EC and 2013/36/EU
and Regulation (EU) No 1093/2010, and
repealing Directive 2007/64/EC ( OJ L 337,
23.12.2015, p. 35).

6. Directive 2010/13/EU of the European
Parliament and of the Council of 10 March
2010 on the coordination of certain
provisions laid down by law, regulation or
administrative action in Member States
concerning the provision of audiovisual
media services (Audiovisual Media Services
Directive) (OJ L 95, 15.4.2010, p. 1).

EP Mandate

Regulation (EU) 2016/679 and
Directive 2002/58/EC, this
Regulation applies these rules
without affecting them.

1. Regulation (EU) 2019/1150 of the
European Parliament and of the Council of
20 June 2019 on promoting fairness and
transparency for business users of online
intermediation services (OJ L 186,
11.7.2019, p. 57).

2. Regulation (EU) .../.. of the European
Parliament and of the Council-— proposal on
a Single Market For Digital Services (Digital
Services Act) and amending Directive
2000/31/EC.

3. Regulation (EU) 2016/679 of the
European Parliament and of the Council of
27 April 2016 on the protection of natural
persons with regard to the processing of
personal data and on the free movement of
such data, and repealing Directive 95/46/EC
(General Data Protection Regulation) (OJ L
119, 4.5.2016, p. 1).

4. Directive (EU) 2019/790 of the European
Parliament and of the Council of 17 April
2019 on copyright and related rights in the
Digital Single Market and amending
Directives 96/9/EC and 2061/29/2001/29/EC
(OJ L 130,17.5.2019, p. 92.).

5. Directive (EU) 2015/2366 of the European
Parliament and of the Council of 25
November 2015 on payment services in the
internal market, amending Directives
2002/65/EC, 2009/110/EC and 2013/36/EU
and Regulation (EU) No 1093/2010, and
repealing Directive 2007/64/EC ( OJ L 337,
23.12.2015, p. 35).

6. Directive 2010/13/EU of the European
Parliament and of the Council of 10 March
2010 on the coordination of certain
provisions laid down by law, regulation or
administrative action in Member States
concerning the provision of audiovisual

Council Mandate

intermediation services (OJ L 186,
11.7.2019, p. 57).

2. Regulation (EU) .../.. of the European
Parliament and of the Council — proposal on
a Single Market For Digital Services (Digital
Services Act) and amending Directive
2000/31/EC.

3. Regulation (EU) 2016/679 of the
European Parliament and of the Council of
27 April 2016 on the protection of natural
persons with regard to the processing of
personal data and on the free movement of
such data, and repealing Directive 95/46/EC
(General Data Protection Regulation) (OJ L
119, 4.5.2016, p. 1).

4. Directive (EUJ)-2019/7902002/58/EC of
the European Parliament and of the Council
of i i

g HgH 8
{O3-13017-5-2019p-92-12 July 2002

concerning the processing of personal data
and the protection of privacy in the
electronic communications sector (OJ L
201, 31.7.2002, p. 37).

5. Directive (EU) 2015/23662019/790 of the
European Parliament and of the Council of
25 November 2015 on payment servicesl?
April 2019 on copyright and related rights
in the internalDigital Single Market; and
amending Directives 2002/65/EC;
2009/110/EC-and-2013/36/EU-and

23:12.2015,p--3596/9/EC and 2001/29/EC
(OJ L 130,17.5.2019, p. 92.).
6. Directive 2010/43/EU(EU) 2015/2366 of
the European Parliament and of the Council
of 10-March-2010-on-the-coordination-of
€e tai p QViSG S ad dew b’ an
egulation or administ SR EENER
.e_be_ States-concerning-the provision o

) ‘ A 01105
1542010, p-1325 November 2015 on

Draft Agreement

Directive(EU) 2018/1808, Directive
(EU) 2015/2366 of the European
Parliament and of the Council ®,
Directive (EU) 2010/13/EU of the
European Parliament and of the
Council’, Directive 2005/29/EC of
the European Parliament and of
the Council® and Council Directive
93/13/EEC?, as well as national
rules aimed at enforcing or, as the
case may be, implementing that
Union legislation. (EY)-2615/2366

i e

and-of the Council®aswell-as
ional ) L ’
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media services (Audiovisual Media Services
Directive) (OJ L 95, 15.4.2010, p. 1).

Council Mandate

payment services in the internal market
amending Directives 2002/65/EC
2009/110/EC and 2013/36/EU and
Regulation (EU) No 1093/2010, and
repealing Directive 2007/64/EC (OJ L 337,
23.12.2015, p. 35).

7. Directive 2010/13/EU of the European
Parliament and of the Council of 10 March
2010 on the coordination of certain
provisions laid down by law, requlation or
administrative action in Member States
concerning the provision of audiovisual
media services (Audiovisual Media Services
Directive) (OJ L 95, 15.4.2010, p. 1).

8. Directive 2005/29/EC of the European
Parliament and of the Council of 11 May
2005 concerning unfair business-to-
consumer commercial practices in the
internal market and amending Council
Directive 84/450/EEC, Directives 97/7/EC,
98/27/EC and 2002/65/EC of the European
Parliament and of the Council and
Regulation (EC) No 2006/2004 of the
European Parliament and of the Council
(‘Unfair Commercial Practices Directive’)
(OJ L 149, 11.6.2005, p. 22).

9. Council Directive 93/13/EEC of 5 April

1993 on unfair terms in consumer
contracts, (OJ L 95, 21.4.1993, p. 29).

Draft Agreement

5‘.: 9-p-—927-
Parki ¢ }F - Lot 25
Ny

2002/65/EC,2009/110/EC and 2013/36/EU

Recital 12

23

(12) Weak contestability and unfair
practices in the digital sector are
more frequent and pronounced for
certain digital services than for
others. This is the case in particular
for widespread and commonly used
digital services that mostly directly
intermediate between business users
and end users and where features

(12) Weak contestability and unfair
practices in the digital sector are
more frequent and pronounced for
certain digital services than for
others. This is the case in particular
for widespread and commonly used
digital services that mostly directly
intermediate between business users
and end users and where features

(12) Weak contestability and unfair
practices in the digital sector are
more frequent and pronounced for
certain digital services than for
others. This is the case in particular
for widespread and commonly used
digital services that mostly directly
intermediate between business users
and end users and where features

(12) Weak contestability and unfair
practices in the digital sector are
more frequent and pronounced for
certain digital services than for
others. This is the case in particular
for widespread and commonly used
digital services that mostly directly
intermediate between business users
and end users and where features
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such as extreme scale economies,
very strong network effects, an
ability to connect many business
users with many end users through
the multi-sidedness of these services,
lock-in effects, a lack of multi-
homing or vertical integration are
the most prevalent. Often, there is
only one or very few large providers
of those digital services. These
providers of core platform services
have emerged most frequently as
gatekeepers for business users and
end users with far-reaching impacts,
gaining the ability to easily set
commercial conditions and terms in
a unilateral and detrimental manner
for their business users and end
users. Accordingly, it is necessary to
focus only on those digital services
that are most broadly used by
business users and end users and
where, based on current market
conditions, concerns about weak
contestability and unfair practices by
gatekeepers are more apparent and
pressing from an internal market
perspective.

such as extreme scale economies,
very strong network effects, an
ability to connect many business
users with many end users through
the multi-sidedness of these services,
lock-in effects, a lack of multi-
homing or vertical integration are
the most prevalent. Often, there is
only one or very few large providers
of those digital services. These
providers of core platform services
have emerged most frequently as
gatekeepers for business users and
end users with far-reaching impacts,
gaining the ability to easily set
commercial conditions and terms in
a unilateral and detrimental manner
for their business users and end
users. Accordingly, it is necessary to
focus only on those digital services
that are most broadly used by
business users and end users and
where;-based-en-current-market
eenditiens; concerns about weak
contestability and unfair practices by
gatekeepers are more apparent and
pressing from an internal market
perspective.

such as extreme scale economies,
very strong network effects, an
ability to connect many business
users with many end users through
the multi-sidedness of these services,
lock-in effects, a lack of multi-
homing or vertical integration are
the most prevalent. Often, there is
only one or very few large previders
efundertakings providing those
digital services. These providers
efundertakings providing core
platform services have emerged
most frequently as gatekeepers for
business users and end users with
far-reaching impacts, gaining the
ability to easily set commercial
conditions and terms in a unilateral
and detrimental manner for their
business users and end users.
Accordingly, it is necessary to focus
only on those digital services that are
most broadly used by business users
and end users and where, based on
current market conditions, concerns
about weak contestability and unfair
practices by gatekeepers are more
apparent and pressing from an
internal market perspective.

such as extreme scale economies,
very strong network effects, an
ability to connect many business
users with many end users through
the multi-sidedness of these services,
lock-in effects, a lack of multi-
homing or vertical integration are
the most prevalent. Often, there is
only one or very few large providers
of-undertakings providing those
digital services. These providers-of

coreplatfermservicesundertakings
have emerged most frequently as

gatekeepers for business users and
end users with far-reaching impacts,
gaining the ability to easily set
commercial conditions and terms in
a unilateral and detrimental manner
for their business users and end
users. Accordingly, it is necessary to
focus only on those digital services
that are most broadly used by
business users and end users and
where-hased-on-ctrrentmarket
eenditiens; concerns about weak
contestability and unfair practices by
gatekeepers are more apparent and
pressing from an internal market
perspective.

Text Origin: EP Mandate

| Recital 13

24

(13) In particular, online
intermediation services, online

(13) In particular, online
intermediation services, online

(13) In particular, online
intermediation services, online

(13) In particular, online
intermediation services, online
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search engines, operating systems,
online social networking, video
sharing platform services, number-
independent interpersonal
communication services, cloud
computing services and online
advertising services all have the
capacity to affect a large number of
end users and businesses alike,
which entails a risk of unfair
business practices. They therefore
should be included in the definition
of core platform services and fall
into the scope of this Regulation.
Online intermediation services may
also be active in the field of financial
services, and they may intermediate
or be used to provide such services
as listed non-exhaustively in Annex
Il to Directive (EU) 2015/1535 of
the European Parliament and of the
Council®. In certain circumstances,
the notion of end users should
encompass users that are
traditionally considered business
users, but in a given situation do not
use the core platform services to
provide goods or services to other
end users, such as for example
businesses relying on cloud
computing services for their own
purposes.

1. Directive (EU) 2015/1535 of the European
Parliament and of the Council of 9
September 2015 laying down a procedure for
the provision of information in the field of
technical regulations and of rules on

EP Mandate

search engines, operating systems
such as on smart devices, internet
of things or embedded digital
services in vehicles, online social
networking, video sharing platform
services, number-independent
interpersonal communication
services, cloud computing services,
virtual assistant services, web
browsers, connected TV and online
advertising services all have the
capacity to affect a large number of
end users and businesses alike,
which entails a risk of unfair
business practices. They therefore
should be included in the definition
of core platform services and fall
into the scope of this Regulation.
Online intermediation services may
also be active in the field of financial
services, and they may intermediate
or be used to provide such services
as listed non-exhaustively in Annex
11 to Directive (EU) 2015/1535 of
the European Parliament and of the
Council®. In certain circumstances,
the notion of end users should
encompass users that are
traditionally considered business
users, but in a given situation do not
use the core platform services to
provide goods or services to other
end users, such as for example
businesses relying on cloud
computing services for their own
purposes.

Council Mandate

search engines, operating systems,
online social networking, video
sharing platform services, number-
independent interpersonal
communication services, cloud
computing services and online
advertising services, notably online

Draft Agreement

search engines, operating systems,
online social networking, video
sharing platform services, number-
independent interpersonal
communication services, cloud
computing services, virtual
assistants, web browsers and online

advertising intermediation services,
all have the capacity to affect a large
number of end users and businesses
alike, which entails a risk of unfair
business practices. They therefore
should be included in the definition
of core platform services and fall
into the scope of this Regulation.
Online intermediation services may
also be active in the field of financial
services, and they may intermediate
or be used to provide such services
as listed non-exhaustively in Annex
11 to Directive (EU) 2015/1535 of
the European Parliament and of the
Council®. In addition core platform
services, such as online
intermediation services could also
be provided by means of voice

advertising services, including
online advertising intermediation
services, -all have the capacity to
affect a large number of end users
and businesses alike, which entails a
risk of unfair business practices.
They therefore should be included in
the definition of core platform
services and fall into the scope of
this Regulation. Online
intermediation services may also be
active in the field of financial
services, and they may intermediate
or be used to provide such services
as listed non-exhaustively in Annex
Il to Directive (EU) 2015/1535 of
the European Parliament and of the
Council®. For the purposes of this
Requlation, these definitions of

assistant technology. In certain
circumstances, the notion of end
users should encompass users that
are traditionally considered business
users, but in a given situation do not
use the core platform services to
provide goods or services to other
end users, such as for example
businesses relying on cloud
computing services for their own
purposes.

core platform services should be
technology neutral and should be
understood to encompass those
offered on or through various
means or devices, such as
connected TV or embedded digital
services in vehicles. In certain
circumstances, the notion of end
users should encompass users that
are traditionally considered business
users, but in a given situation do not
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Information Society services, OJ L 241,
17.9.2015, p. 1.

1. Directive (EU) 2015/1535 of the European
Parliament and of the Council of 9
September 2015 laying down a procedure for
the provision of information in the field of
technical regulations and of rules on
Information Society services, OJ L 241,
17.9.2015, p. 1.

1. Directive (EU) 2015/1535 of the European
Parliament and of the Council of 9
September 2015 laying down a procedure for
the provision of information in the field of
technical regulations and of rules on
Information Society services; (OJ L 241,
17.9.2015, p.-+ 1).

use the core platform services to
provide goods or services to other
end users, such as for example
businesses relying on cloud
computing services for their own
purposes.

1. Directive (EU) 2015/1535 of the European
Parliament and of the Council of 9
September 2015 laying down a procedure for
the provision of information in the field of
technical regulations and of rules on
Information Society services, OJ L 241,
17.9.2015, p. 1.

Text Origin: Auxiliary

| Recital 14
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(14) A number of other ancillary
services, such as identification or
payment services and technical
services which support the provision
of payment services, may be
provided by gatekeepers together
with their core platform services. As
gatekeepers frequently provide the
portfolio of their services as part of
an integrated ecosystem to which
third-party providers of such
ancillary services do not have
access, at least not subject to equal
conditions, and can link the access to
the core platform service to take-up
of one or more ancillary services, the
gatekeepers are likely to have an
increased ability and incentive to

(14) A number of other ancillary
services, such as identification
orservices, payment services-and,
technical services which support the
provision of payment services_or in-
app payment systems, may be
provided by gatekeepers together
with their core platform services. As
gatekeepers frequently provide the
portfolio of their services as part of
an integrated ecosystem to which
third-party providers of such
ancillary services do not have
access, at least not subject to equal
conditions, and can link the access to
the core platform service to take-up
of one or more ancillary services, the
gatekeepers are likely to have an

(14) A number of ether-ancillary
services, such as integrated
advertising services, identification
or payment services and technical
services which support the provision
of payment services, may be
provided by gatekeepers together
with their core platform services. As
gatekeepers frequently provide the
portfolio of their services as part of
an integrated ecosystem to which
third-party providers of such
ancillary services do not have
access, at least not subject to equal
conditions, and can link the access to
the core platform service to take-up
of one or more ancillary services, the
gatekeepers are likely to have an
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leverage their gatekeeper power
from their core platform services to
these ancillary services, to the
detriment of choice and
contestability of these services.

increased ability and incentive to
leverage their gatekeeper power
from their core platform services to
these ancillary services, to the
detriment of choice and
contestability of these services.

increased ability and incentive to
leverage their gatekeeper power
from their core platform services to
these ancillary services, to the
detriment of choice and
contestability of these services.

services:(deleted)

Recital 14a

(14a) Gatekeepers may also
provide other ancillary services, for
instance retailing or distribution
activities, that are targeted at end
users alongside their core platform
services. Such ancillary services
can compete with business users of
the core platform service and
contribute significantly to the
imbalance in a given market and
ultimately increase unfairly the
gatekeeper’s power, including in
relation to the gatekeeper’s
business partners, such as suppliers

of goods or services, relying on
such ancillary service. To prevent
gatekeepers from unfairly
benefiting from the leverage
provided by provision of parallel
services, such ancillary services
should also be subject to the
obligations applicable to core

platform services.

| Recital 15

26
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(15) The fact that a digital service
qualifies as a core platform service
in light of its widespread and
common use and its importance for
connecting business users and end
users does not as such give rise to
sufficiently serious concerns of
contestability and unfair practices. It
is only when a core platform service
constitutes an important gateway and
is operated by a provider with a
significant impact in the internal
market and an entrenched and
durable position, or by a provider
that will foreseeably have such a
position in the near future, that such
concerns arise. Accordingly, the
targeted set of harmonised rules laid
down in this Regulation should
apply only to undertakings
designated on the basis of these three
objective criteria, and they should
only apply to those of their core
platform services that individually
constitute an important gateway for
business users to reach end users.

EP Mandate

(15) The fact that a digital service
qualifies as a core platform service
in light of its widespread and
common use and its importance for
connecting business users and end
users does not as such give rise to
sufficiently serious concerns of
contestability and unfair practices. It
is only when a core platform service
constitutes an important gateway and
is operated by a provider with a
significant impact in the internal
market and an entrenched and
durable position, or by a provider
that will foreseeably have such a
position in the near future, that such
concerns arise. Accordingly, the
targeted set of harmonised rules laid
down in this Regulation should
apply only to undertakings
designated on the basis of these three
objective criteria, and they should
only apply to those of their core
platform services that individually
constitute an important gateway for
business users to reach end users.

Council Mandate

(15) The fact that a digital service
qualifies as a core platform service
in light of its widespread and
common use and its importance for
connecting business users and end
users does not as such give rise to
sufficiently serious concerns of
contestability and unfair practices. It
is only when a core platform service
constitutes an important gateway and
is operated by a-provideran
undertaking with a significant
impact in the internal market and an
entrenched and durable position, or
by a-previderan undertaking that
will foreseeably have such a position
in the near future, that such concerns
arise. Accordingly, the targeted set
of harmonised rules laid down in this
Regulation should apply only to
undertakings designated on the basis
of these three objective criteria, and
they should only apply to those of
their core platform services that
individually constitute an important
gateway for business users to reach
end users.

Draft Agreement

(15) The fact that a digital service
qualifies as a core platform service
R mde_spl_ead and ;

ysers-does not as such give rise to
sufficiently serious concerns of
contestability and unfair practices. It
is only when a core platform service
constitutes an important gateway and
is operated by a-provideran
undertaking with a significant
impact in the internal market and an
entrenched and durable position, or
by a-previderan undertaking that
will foreseeably have such a position
in the near future, that such concerns
arise. Accordingly, the targeted set
of harmonised rules laid down in this
Regulation should apply only to
undertakings designated on the basis
of these three objective criteria, and
they should only apply to those of
their core platform services that
individually constitute an important
gateway for business users to reach
end users.

The fact that an undertaking
providing core platform services
may not only intermediate between
business users and end users, but
also between end users and end
users, for example in the case of
number independent interpersonal
communications services, should
not preclude the conclusion that
such an undertaking is or may be
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an important gateway for business

users to reach end users.

Text Origin: Council Mandate

| Recital 16

(16) In order to ensure the effective
application of this Regulation to
providers of core platform services
which are most likely to satisfy these
objective requirements, and where
unfair conduct weakening
contestability is most prevalent and
impactful, the Commission should
be able to directly designate as
gatekeepers those providers of core

(16) In order to ensure the effective
application of this Regulation to
providers of core platform services
which are most likely to satisfy these
objective requirements, and where
unfair conduct weakening
contestability is most prevalent and
impactful, the Commission should
be able to directly designate as
gatekeepers those providers of core

(16) In order to ensure the effective
application of this Regulation to
providers-ofundertakings providing
core platform services which are
most likely to satisfy these objective
requirements, and where unfair
conduct weakening contestability is
most prevalent and impactful, the
Commission should be able to
directly designate as gatekeepers

(16) In order to ensure the effective
application of this Regulation to

providers-ofundertakings providing

core platform services which are
most likely to satisfy these objective
requirements, and where unfair
conduct weakening contestability is
most prevalent and impactful, the
Commission should be able to
directly designate as gatekeepers

27 platform services which meet certain | platform services which meet certain | those previders-efundertakings those providers-efundertakings
quantitative thresholds. Such quantitative thresholds. Such providing core platform services providing core platform services
undertakings should in any event be | undertakings should in any event be | which meet certain quantitative which meet certain quantitative
subject to a fast designation process | subject to a fast designation process | thresholds. Such undertakings thresholds. Such undertakings
which should start upon the entry which should start upon the entry should in any event be subject to a should in any event be subject to a
into force of this Regulation. into force of this Regulation. fast designation process which fast designation process which

should start upen-the-entry-inteforce | should start upen-the-entry-into-force
of-this-Regulationonce this of-this-Regulatienonce this
Regulation becomes applicable. Regulation becomes applicable.
Text Origin: Council Mandate
| Recital 17 |
(17) A very significant turnover in (17) A very significant turnover in (17) A very significant turnover in (17) A very significant turnover in
28 the Union and the provision of a the Union and the provision of a the Union and the provision of a the Union and the provision of a

core platform service in at least three
Member States constitute
compelling indications that the

core platform service in at least three
Member States constitute
compelling indications that the

core platform service in at least three
Member States constitute
compelling indications that the

core platform service in at least three
Member States constitute
compelling indications that the
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provider of a core platform service
has a significant impact on the
internal market. This is equally true
where a provider of a core platform
service in at least three Member
States has a very significant market
capitalisation or equivalent fair
market value. Therefore, a provider
of a core platform service should be
presumed to have a significant
impact on the internal market where
it provides a core platform service in
at least three Member States and
where either its group turnover
realised in the EEA is equal to or
exceeds a specific, high threshold or
the market capitalisation of the
group is equal to or exceeds a certain
high absolute value. For providers of
core platform services that belong to
undertakings that are not publicly
listed, the equivalent fair market
value above a certain high absolute
value should be referred to. The
Commission should use its power to
adopt delegated acts to develop an
objective methodology to calculate
that value. A high EEA group
turnover in conjunction with the
threshold of users in the Union of
core platform services reflects a
relatively strong ability to monetise
these users. A high market
capitalisation relative to the same
threshold number of users in the
Union reflects a relatively significant
potential to monetise these users in

EP Mandate

provider of a core platform service
has a significant impact on the
internal market. This is equally true
where a provider of a core platform
service in at least three Member
States has a very significant market
capitalisation or equivalent fair
market value. Therefore, a provider
of a core platform service should be
presumed to have a significant
impact on the internal market where
it provides a core platform service in
at least three Member States and
where either its group turnover
realised in the EEA is equal to or
exceeds a specific, high threshold or
the market capitalisation of the
group is equal to or exceeds a certain
high absolute value. For providers of
core platform services that belong to
undertakings that are not publicly
listed, the equivalent fair market
value above a certain high absolute
value should be referred to. The
Commission should use its power to
adopt delegated acts to develop an
objective methodology to calculate
that value. A high EEA group
turnover in conjunction with the
threshold of users in the Union of
core platform services reflects a
relatively strong ability to monetise
these users. A high market
capitalisation relative to the same
threshold number of users in the
Union reflects a relatively significant
potential to monetise these users in

Council Mandate

provider-ofundertaking providing a
core platform service has a
significant impact on the internal
market. This is equally true where &
provider-ofan undertaking
providing a core platform service in
at least three Member States has a
very significant market capitalisation
or equivalent fair market value.
Therefore, apreviderefan
undertaking providing a core
platform service should be presumed
to have a significant impact on the
internal market where it provides a
core platform service in at least three
Member States and where either its
group turnover realised in the
European Economic Area
(EEA)EEA is equal to or exceeds a
specific, high threshold or the
market capitalisation of the group is
equal to or exceeds a certain high
absolute value. For previders
efundertakings providing core
platform services that belong to
undertakings that are not publicly
listed, the equivalent fair market
value above a certain high absolute
value should be referred to. The
Commission should use its power to
adopt delegated acts to develop an
objective methodology to calculate
that value. A high EEA group
turnover in conjunction with the
threshold of users in the Union of
core platform services reflects a
relatively strong ability to monetise

Draft Agreement

provider-ofundertaking providing a
core platform service has a
significant impact on the internal
market. This is equally true where &
providerofan undertaking
providing a core platform service in
at least three Member States has a
very significant market capitalisation
or equivalent fair market value.
Therefore, apreviderefan
undertaking providing a core
platform service should be presumed
to have a significant impact on the
internal market where it provides a
core platform service in at least three
Member States and where either its
group turnover realised in the
EEAUniIon is equal to or exceeds a
specific, high threshold or the
market capitalisation of the group is
equal to or exceeds a certain high
absolute value. For previders
efundertakings providing core
platform services that belong to
undertakings that are not publicly
listed, the equivalent fair market
value above-a-certain-high-absolute
vatue-should be referred-toused as
reference. The Commission
sheuldmay use its power to adopt
delegated acts to develop an
objective methodology to calculate
that value. A high EEAUnion group
turnover in conjunction with the
threshold of users in the Union of
core platform services reflects a
relatively strong ability to monetise
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the near future. This monetisation
potential in turn reflects in principle
the gateway position of the
undertakings concerned. Both
indicators are in addition reflective
of their financial capacity, including
their ability to leverage their access
to financial markets to reinforce
their position. This may for example
happen where this superior access is
used to acquire other undertakings,
which ability has in turn been shown
to have potential negative effects on
innovation. Market capitalisation can
also be reflective of the expected
future position and effect on the
internal market of the providers
concerned, notwithstanding a
potentially relatively low current
turnover. The market capitalisation
value can be based on a level that
reflects the average market
capitalisation of the largest publicly
listed undertakings in the Union over
an appropriate period.

EP Mandate

the near future. This monetisation
potential in turn reflects in principle
the gateway position of the
undertakings concerned. Both
indicators are in addition reflective
of their financial capacity, including
their ability to leverage their access
to financial markets to reinforce
their position. This may for example
happen where this superior access is
used to acquire other undertakings,
which ability has in turn been shown
to have potential negative effects on
innovation. Market capitalisation can
also be reflective of the expected
future position and effect on the
internal market of the providers
concerned, notwithstanding a
potentially relatively low current
turnover. The market capitalisation
value can be based on a level that
reflects the average market
capitalisation of the largest publicly
listed undertakings in the Union over
an appropriate period.

Council Mandate

these users. A high market
capitalisation relative to the same
threshold number of users in the
Union reflects a relatively significant
potential to monetise these users in
the near future. This monetisation
potential in turn reflects in principle
the gateway position of the
undertakings concerned. Both
indicators are in addition reflective
of their financial capacity, including
their ability to leverage their access
to financial markets to reinforce
their position. This may for example
happen where this superior access is
used to acquire other undertakings,
which ability has in turn been shown
to have potential negative effects on
innovation. Market capitalisation can
also be reflective of the expected
future position and effect on the
internal market of the
providersundertakings concerned,
notwithstanding a potentially
relatively low current turnover. The
market capitalisation value can be
based on a level that reflects the
average market capitalisation of the
largest publicly listed undertakings
in the Union over an appropriate
period.

Draft Agreement

these users. A high market
capitalisation relative to the same
threshold number of users in the
Union reflects a relatively significant
potential to monetise these users in
the near future. This monetisation
potential in turn reflects in principle
the gateway position of the
undertakings concerned. Both
indicators are in addition reflective
of their financial capacity, including
their ability to leverage their access
to financial markets to reinforce
their position. This may for example
happen where this superior access is
used to acquire other undertakings,
which ability has in turn been shown
to have potential negative effects on
innovation. Market capitalisation can
also be reflective of the expected
future position and effect on the
internal market of the
providersundertakings concerned,
notwithstanding a potentially
relatively low current turnover. The
market capitalisation value
eanshould be based on a level that
reflects the average market
capitalisation of the largest publicly
listed undertakings in the Union over
an appropriate period.

Text Origin: Council Mandate
Linguistic changes OK

| Recital 18 |
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(18) A sustained market
capitalisation of the provider of core
platform services at or above the
threshold level over three or more
years should be considered as
strengthening the presumption that
the provider of core platform
services has a significant impact on
the internal market.

(18) A sustained market
capitalisation of the provider of core
platform services at or above the
threshold level over three or more
years should be considered as
strengthening the presumption that
the provider of core platform
services has a significant impact on
the internal market.

(18) A sustained market
capitalisation of the provider
efundertaking providing core
platform services at or above the
threshold level over three or more
years should be considered as
strengthening the presumption that
the previder-efundertaing providing
core platform services has a
significant impact on the internal
market.

(18) A-sustained-Whereas a
market capitalisation ef-the-provider
ices-at or above
the threshold level-everthree-or
moere-yearsin the last financial year
should be-censidered-as
strengthening-the-give rise to a
presumption that the previder
ofundertaking providing core
platform services has a
significant impact on the internal
market, a sustained market
capitalisation of the undertaking
providing core platform services at
or above the threshold level over
three or
more years should be considered as
further strengthening that

resumption.

Text Origin: Council Mandate

Recital 19

30

(19) There may be a number of
factors concerning market
capitalisation that would require an
in-depth assessment in determining
whether a provider of core platform
services should be deemed to have a
significant impact on the internal
market. This may be the case where
the market capitalisation of the
provider of core platform services in
preceding financial years was

(19) There may be a number of
factors concerning market
capitalisation that would require an
in-depth assessment in determining
whether a provider of core platform
services should be deemed to have a
significant impact on the internal
market. This may be the case where
the market capitalisation of the
provider of core platform services in
preceding financial years was

(19) There may be a number of
factors concerning market
capitalisation that would require an
in-depth assessment in determining
whether a-previder-ofan
undertaking providing core
platform services should be deemed
to have a significant impact on the
internal market. This may be the
case where the market capitalisation

of the previder-efundertaking

(19) By contrast, there may be a
number of factors concerning market
capitalisation that would require an
in-depth assessment in determining
whether a-previder-ofan
undertaking providing core
platform services should be deemed
to have a significant impact on the
internal market. This may be the
case where the market capitalisation

of the previder-efundertaking
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significantly lower than the average
of the equity market, the volatility of
its market capitalisation over the
observed period was
disproportionate to overall equity
market volatility or its market
capitalisation trajectory relative to
market trends was inconsistent with
a rapid and unidirectional growth.

significantly lower than the average
of the equity market, the volatility of
its market capitalisation over the
observed period was
disproportionate to overall equity
market volatility or its market
capitalisation trajectory relative to
market trends was inconsistent with
a rapid and unidirectional growth.

providing core platform services in
preceding financial years was
significantly lower than the average
of the equity market, the volatility of
its market capitalisation over the
observed period was
disproportionate to overall equity
market volatility or its market
capitalisation trajectory relative to
market trends was inconsistent with
arapid and unidirectional growth.

providing core platform services in
preceding financial years was
significantly lower than the average
of the-equity-market;threshold and
the volatility of its market
capitalisation over the observed
period was disproportionate to
overall equity market volatility or its
market capitalisation trajectory
relative to market trends was
inconsistent with a rapid and
unidirectional growth.

Text Origin: Council Mandate

| Recital 20

(20) A very high number of
business users that depend on a core
platform service to reach a very high
number of monthly active end users
allow the provider of that service to
influence the operations of a
substantial part of business users to
its advantage and indicate in
principle that the provider serves as
an important gateway. The
respective relevant levels for those
numbers should be set representing a
substantive percentage of the entire
population of the Union when it
comes to end users and of the entire
population of businesses using
platforms to determine the threshold
for business users.

31

(20) A very high number of
business users that depend on a core
platform service to reach a very high
number of monthly aetive-end users
allow the provider of that service to
influence the operations of a
substantial part of business users to
its advantage and indicate in
principle that the provider serves as
an important gateway. The
respective relevant levels for those
numbers should be set representing a
substantive percentage of the entire
population of the Union when it
comes to end users and of the entire
population of businesses using
platforms to determine the threshold
for business users.

(20) A very high number of
business users that depend on a core
platform service to reach a very high
number of monthly active end users
allow the previder-efundertaking
providing that service to influence
the operations of a substantial part of
business users to its advantage and
indicate in principle that the
providerundertaking serves as an
important gateway. The respective
relevant levels for those numbers
should be set representing a
substantive percentage of the entire
population of the Union when it
comes to end users and of the entire
population of businesses using
platforms to determine the threshold
for business users. Active end users

(20) A very high number of
business users that depend on a core
platform service to reach a very high
number of monthly active end users
allow the previder-efundertaking
providing that service to influence
the operations of a substantial part of
business users to its advantage and
indicate in principle that the
providerundertaking serves as an
important gateway. The respective
relevant levels for those numbers
should be set representing a
substantive percentage of the entire
population of the Union when it
comes to end users and of the entire
population of businesses using
platforms to determine the threshold
for business users. Active end users
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and business users should be

and business users should be

identified and calculated in a way to

identified and calculated in a way to

adequately represent the role and

adequately represent the role and

reach of the specific core platform

reach of the specific core platform

service in question. In order to

service in question. In order to

provide legal certainty for
gatekeepers, elements to determine

provide legal certainty for
gatekeepers, elements to determine

the number of active end users and

the number of active end users and

business users per core platform

business users per core platform

service should be set out in an

service should be set out in an

Annex to this Regulation. Such

Annex to this Requlation. Such

elements can be impacted by

elements can be impacted by

technological and other
developments. The Commission

technological and other
developments. The Commission

should therefore be empowered to

should therefore be empowered to

adopt delegated act to amend such

adopt a delegated act to amend the

elements of the Annex to this

methodology and the list of

Regulation to determine the
number of active end users and

indicators of the Annex to this
Regulation to determine the

active business users.

number of active end users and
active business users.

Text Origin: Council Mandate

| Recital 21
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(21) An entrenched and durable
position in its operations or the
foreseeability of achieving such a
position future occurs notably where
the contestability of the position of
the provider of the core platform
service is limited. This is likely to be
the case where that provider has
provided a core platform service in
at least three Member States to a

(21) An entrenched and durable
position in its operations or the
foreseeability of achieving such a
position future occurs notably where
the contestability of the position of
the provider of the core platform
service is limited. This is likely to be
the case where that provider has
provided a core platform service in
at least three Member States to a

(21) An entrenched and durable
position in its operations or the
foreseeability of achieving such a
position future occurs notably where
the contestability of the position of
the provider-efundertaking
providing the core platform service
is limited. This is likely to be the
case where that

previderundertaking has provided a

(21) An entrenched and durable
position in its operations or the
foreseeability of achieving such a
position future occurs notably where
the contestability of the position of
the provider-efundertaking
providing the core platform service
is limited. This is likely to be the
case where that

previderundertaking has provided a
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very high number of business users
and end users during at least three
years.

very high number of business users
and end users during at least three
years. A list of indicators to be used
by the providers of core platforms
services when measuring monthly
end users and yearly business users
should be provided in an Annex to

this Regulation.

core platform service in at least three
Member States to a very high
number of business users and end
users during at least three years.

core platform service in at least three
Member States to a very high
number of business users and end
users during at least three years.

Text Origin: Council Mandate

Recital 22

(22) Such thresholds can be
impacted by market and technical
developments. The Commission
should therefore be empowered to
adopt delegated acts to specify the
methodology for determining
whether the quantitative thresholds
are met, and to regularly adjust it to
market and technological
developments where necessary. This

(22) Such thresholds can be
impacted by market and technical
developments. The Commission
should therefore be empowered to
adopt delegated acts to specify the
methodology for determining
whether the quantitative thresholds
are met_and update the list of
indicators set out in the Annex to

this Requlation, and to regularly

(22) Such thresholds can be
impacted by market and technical
developments. The Commission
should therefore be empowered to
adopt delegated acts to specify the
methodology for determining
whether the quantitative thresholds
are met, and to regularly adjust it to
market and technological
developments where necessary. This

(22) Such thresholds can be
impacted by market and technical
developments. The Commission
should therefore be empowered to
adopt delegated acts to specify the
methodology for determining
whether the quantitative thresholds
are met, and to regularly adjust it to
market and technological

88 developments where necessary. Fhis
is particularly relevant in relation to | adjust it to market and technological | is particularly relevant in relation to | is-particularlyrelevantinrelationto
the threshold referring to market developments where necessary. This | the threshold referring to market the-threshold-referring-to-market
capitalisation, which should be is particularly relevant in relation to | capitalisation, which should be capitalisation; which-should-he
indexed in appropriate intervals. the threshold referring to market indexed in appropriate intervals. ipelmmdinnanranrn

capitalisation, which should be Such delegated acts should not ntervalsSuch delegated acts should
indexed in appropriate intervals. modify the guantitative thresholds not modify the quantitative
set out in this Requlation. thresholds set out in this
Requlation.
Text Origin: Council Mandate
| Recital 23 |
34

(23) Providers of core platform

(23) Providers of core platform

(23) Providers-efUndertakings

(23) Providers-efUndertakings I
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services which meet the quantitative
thresholds but are able to present
sufficiently substantiated arguments
to demonstrate that, in the
circumstances in which the relevant
core platform service operates, they
do not fulfil the objective
requirements for a gatekeeper,
should not be designated directly,
but only subject to a further
investigation. The burden of
adducing evidence that the
presumption deriving from the
fulfilment of quantitative thresholds
should not apply to a specific
provider should be borne by that
provider In its assessment, the
Commission should take into
account only the elements which
directly relate to the requirements
for constituting a gatekeeper, namely
whether it is an important gateway
which is operated by a provider with
a significant impact in the internal
market with an entrenched and
durable position, either actual or
foreseeable. Any justification on
economic grounds seeking to
demonstrate efficiencies deriving
from a specific type of behaviour by
the provider of core platform
services should be discarded, as it is
not relevant to the designation as a
gatekeeper. The Commission should
be able to take a decision by relying
on the quantitative thresholds where
the provider significantly obstructs

EP Mandate

services which-meet the quantitative
threshelds-but-areshould be able to
the-demonstrate that, despite
meeting the quantitative thresholds,
due to the exceptional
circumstances in which the relevant
core platform service operates, they
do not fulfil the objective
requirements ferto qualify as a
gatekeeper-should-not-be-designated
directly, but only subject to-a further

investigation_only if they are able to
present sufficiently compelling

Council Mandate

providing core platform services
which meet the quantitative
thresholds but are able to present
sufficiently substantiated arguments
to demonstrate that, in the
circumstances in which the relevant

core platform service-operates-they

services operate, they exceptionally

Draft Agreement

providing core platform services
which meet the quantitative

thresholds but-are-able-to-present

sufficientlysubstantiated-arguments
to-demonstrate-that-intheshould be

able, in exceptional circumstances,
to rebut the presumption by
demonstrating that, the undertaking

do not fulfil the objective
requirements for a gatekeeper
although they meet all the
guantitative thresholds, should not
be designated directly, but only
subject to a further investigation_of
those sufficiently substantiated

arguments to demonstrate this. The

arguments. The burden of adducing

burden of adducing_compelling
evidence that the presumption
deriving from the fulfilment of
quantitative thresholds should not
apply to a specific provider should
be borne by that provider-ka-its
assessment;. The Commission

should take-inte-aceount-onty-the

behavieurbe able to take a decision

evidence that the presumption
deriving from the fulfilment of
quantitative thresholds should not
apply-te-a-speeifie-provider should
be borne by thatproviderthe
undertaking. In its assessment_of the
evidence and arguments produced,
the Commission should take into
account only the elements which
directly relate to the quantitative
requirements for constituting a
gatekeeper, namely whetheritisan
important gateway which is operated
by-aproviderwith a significant
either-actual-or-foreseeablethe
impact of the undertaking on the

does not satisfy the -ir-which-the
relevant core platform service

operates; they-do-not-fulfil-the
objective-requirements fera

avestigationof Article 3(1)
although it meets all the
guantitative thresholds of Article
3(2). The burden of adducing
evidence that the presumption
deriving from the fulfilment of
quantitative thresholds should not
apply to-a-specific-providershould
be borne by thatproviderthe
undertaking. In its assessment _of the
evidence and arguments produced,
the Commission should take into
account only the elements which

directly relate to the reguirements

for-constituting-a-gatekeeper;
namelywhetherguantitative criteria
namely the impact of the
undertaking on the internal market
beyond revenue or market cap, such
as its size in absolute terms, and

internal market beyond revenue or

number of Member States where it

market cap, such as its size in

by relying on the guantitative

absolute terms, leadership in

is an important gateway which is
operated-By-a-providaywith-o
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the investigation by failing to
comply with the investigative
measures taken by the Commission.

EP Mandate
thresholds and facts available

Council Mandate
technology and number of Member

where the provider significantly

States where it is present; by how

obstructs the investigation by

much the actual business users and

failing to comply with the
investigative measures taken by the

provideroteoreplatdorrsardees

CommissionCommission. In view of
improving market transparency, the
Commission may require that
information provided regarding
business and end users is verified
by third party audience
measurement providers qualified to
provide such services in accordance
with market standards and codes of
conduct applicable in the Union.

end users numbers exceed the
thresholds and the importance of

Draft Agreement

anifi . . .
marketwith-an-entrenched-and

ition i |
foreseeablepresent; by how much
the actual business user and end

the undertaking’s core platform

user numbers exceed the thresholds

service considering the overall size

and the importance of the

of the respective core platform

undertaking’s core platform service

service; and the number of years

considering the overall scale of

for which the thresholds have been

activities of the respective core

met. Any justification on economic
grounds seeking to demonstrate
efficiencies deriving from a specific
type of behaviour by the previder
efundertaking providing core
platform services should be
discarded, as it is not relevant to the
designation as a gatekeeper. The
Commission should be able to take a
decision by relying on the
quantitative thresholds where the
previderundertaking significantly
obstructs the investigation by failing
to comply with the investigative
measures taken by the Commission.

platform service; and the number of
years for which the thresholds have
been met. Any justification on
economic grounds seeking to engage
into market definition or to
demonstrate efficiencies deriving
from a specific type of behaviour by
the previderefundertaking
providing core platform services
should be discarded, as it is not
relevant to the designation as a
gatekeeper. If the

arguments submitted are not
sufficiently substantiated because
they do not manifestly put into
question the presumption, the
Commission should be able to reject
the arguments within the timeframe
of 45 working days foreseen for the
designation. The Commission
should be able to take a decision by
relying on information available on
the quantitative thresholds where the
providersignificantlyundertaking
obstructs the investigation by failing
to comply with the investigative
measures taken by the Commission.
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Text Origin: Auxiliary

| Recital 24

35

(24) Provision should also be made
for the assessment of the gatekeeper
role of providers of core platform
services which do not satisfy all of
the quantitative thresholds, in light
of the overall objective requirements
that they have a significant impact
on the internal market, act as an
important gateway for business users
to reach end users and benefit from a
durable and entrenched position in
their operations or it is foreseeable
that it will do so in the near future.

(24) Provision should also be made
for the assessment of the gatekeeper
role of providers of core platform
services which do not satisfy all of
the quantitative thresholds, in light
of the overall objective requirements
that they have a significant impact
on the internal market, act as an
important gateway for business users
to reach end users and benefit from a
durable and entrenched position in
their operations or it is foreseeable
that it will do so in the near future.

(24) Provision should also be made
for the assessment of the gatekeeper
role of previders-efundertakings
providing core platform services
which do not satisfy all of the
quantitative thresholds, in light of
the overall objective requirements
that they have a significant impact
on the internal market, act as an
important gateway for business users
to reach end users and benefit from a
durable and entrenched position in
their operations or it is foreseeable
that it will do so in the near future.

(24) Provision should also be made
for the assessment of the gatekeeper
role of previders-efundertakings
providing core platform services
which do not satisfy all of the
quantitative thresholds, in light of
the overall objective requirements
that they have a significant impact
on the internal market, act as an
important gateway for business users
to reach end users and benefit from a
durable and entrenched position in
their operations or it is foreseeable
that it will do so in the near future.
When the undertaking providing
core platform services is a medium-
sized, small or micro enterprise, the
assessment should carefully take
into account whether such an
undertaking would be able to
substantially undermine the
contestability of the core platform
services since this requlation
primarily targets large
undertakings with considerable
economic power and not medium-
sized, small or micro enterprises.

Text Origin: Council Mandate

Recital 25
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(25) Such an assessment can only
be done in light of a market
investigation, while taking into
account the quantitative thresholds.
In its assessment the Commission
should pursue the objectives of
preserving and fostering the level of
innovation, the quality of digital
products and services, the degree to
which prices are fair and
competitive, and the degree to which
quality or choice for business users
and for end users is or remains high.
Elements that are specific to the
providers of core platform services
concerned, such as extreme scale
economies, very strong network
effects, an ability to connect many
business users with many end users
through the multi-sidedness of these
services, lock-in effects, a lack of
multi-homing or vertical integration,
can be taken into account. In
addition, a very high market
capitalisation, a very high ratio of
equity value over profit or a very
high turnover derived from end users
of a single core platform service can
point to the tipping of the market or
leveraging potential of such
providers. Together with market
capitalisation, high growth rates, or
decelerating growth rates read
together with profitability growth,
are examples of dynamic parameters
that are particularly relevant to

(25) Such an assessment can only
be done in light of a market
investigation, while taking into
account the quantitative thresholds.
In its assessment the Commission
should pursue the objectives of
preserving and fostering the level of
innovation, the quality of digital
products and services, the degree to
which prices are fair and
competitive, and the degree to which
quality or choice for business users
and for end users is or remains high.
Elements that are specific to the
providers of core platform services
concerned, such as extreme scale
economies, very strong network
effects, an ability to connect many
business users with many end users
through the multi-sidedness of these
services, lock-in effects, a lack of
multi-homing or vertical integration,
can be taken into account. In
addition, a very high market
capitalisation, a very high ratio of
equity value over profit or a very
high turnover derived from end users
of a single core platform service can
point to the tipping of the market or
leveraging potential of such
providers. Together with market
capitalisation, high growth rates, or
decelerating growth rates read
together with profitability growth,
are examples of dynamic parameters
that are particularly relevant to

(25) Such an assessment can only
be done in light of a market
investigation, while taking into
account the quantitative thresholds.
In its assessment the Commission
should pursue the objectives of
preserving and fostering the level of
innovation, the quality of digital
products and services, the degree to
which prices are fair and
competitive, and the degree to which
quality or choice for business users
and for end users is or remains high.
Elements that are specific to the
providers-ofundertakings providing
core platform services concerned,
such as extreme scale or scope
economies, very strong network
effects, data-driven advantages, an
ability to connect many business
users with many end users through
the multi-sidedness of these services,
lock-in effects, a-lack of multi-
homing, conglomerate corporate
structure or vertical integration, can
be taken into account. In addition, a
very high market capitalisation, a
very high ratio of equity value over
profit or a very high turnover
derived from end users of a single
core platform service can point to
the tipping of the market or
leveraging potential of such
providersundertakings. Together
with market capitalisation, high

growth-rates—erdeeclaratngrelative

(25) Such an assessment can only
be done in light of a market
investigation, while taking into
account the quantitative thresholds.
In its assessment the Commission
should pursue the objectives of
preserving and fostering the level of
innovation, the quality of digital
products and services, the degree to
which prices are fair and
competitive, and the degree to which
quality or choice for business users
and for end users is or remains high.
Elements that are specific to the
providers-ofundertakings providing
core platform services concerned,
such as extreme scale or scope
economies, very strong network
effects, data-driven advantages, an
ability to connect many business
users with many end users through
the multi-sidedness of these services,
lock-in effects, a-lack of multi-
homing, conglomerate corporate
structure or vertical integration, can
be taken into account. In addition, a
very high market capitalisation, a
very high ratio of equity value over
profit or a very high turnover
derived from end users of a single
core platform service can point to
the tipping of the market or
leveraging potential of such
providersundertakings. Together
with market capitalisation, high

growth-rates—erdeeclaratingrelative
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identifying such providers of core
platform services that are foreseen to
become entrenched. The
Commission should be able to take a
decision by drawing adverse
inferences from facts available
where the provider significantly
obstructs the investigation by failing
to comply with the investigative
measures taken by the Commission.

identifying such providers of core
platform services that are foreseen to
become entrenched. The
Commission should be able to take a
decision by drawing adverse
inferences from facts available
where the provider significantly
obstructs the investigation by failing
to comply with the investigative
measures taken by the Commission.

growth rates read-tegetherwith
profitability-growth-are examples of
dynamic parameters that are
particularly relevant to identifying
such previders-efundertakings
providing core platform services that
are foreseen to become entrenched.
The Commission should be able to
take a decision by drawing adverse
inferences from facts available
where the previderundertaking
significantly obstructs the
investigation by failing to comply
with the investigative measures
taken by the Commission.

growth ratesread-togetherwith
profitability-growthareratesare
examples of dynamic parameters
that are particularly relevant to
identifying such previders
efundertakings providing core
platform services that are foreseen to
become entrenched. The
Commission should be able to take a
decision by drawing adverse
inferences from facts available
where the providerundertaking
significantly obstructs the
investigation by failing to comply
with the investigative measures
taken by the Commission.

See rows 159b and 159 c

Recital 26

(26) A particular subset of rules
should apply to those providers of
core platform services that are
foreseen to enjoy an entrenched and
durable position in the near future.
The same specific features of core
platform services make them prone
to tipping: once a service provider
has obtained a certain advantage
over rivals or potential challengers
in terms of scale or intermediation
power, its position may become
unassailable and the situation may
evolve to the point that it is likely to
become durable and entrenched in

37

(26) A particular subset of rules
should apply to those providers of
core platform services that are
foreseen to enjoy an entrenched and
durable position in the near future.
The same specific features of core
platform services make them prone
to tipping: once a service provider
has obtained a certain advantage
over rivals or potential challengers
in terms of scale or intermediation
power, its position may become
unassailable and the situation may
evolve to the point that it is likely to
become durable and entrenched in

(26) A particular subset of rules
should apply to those providers
efundertakings providing core
platform services that are foreseen to
enjoy an entrenched and durable
position in the near future. The same
specific features of core platform
services make them prone to tipping:
once aan undertaking providing the

(26) A particular subset of rules
should apply to those providers
efundertakings providing core
platform services that are foreseen to
enjoy an entrenched and durable
position in the near future. The same
specific features of core platform
services make them prone to tipping:
once aan undertaking providing the

service previder-has obtained a
certain advantage over rivals or
potential challengers in terms of
scale or intermediation power, its
position may become unassailable
and the situation may evolve to the

service previder-has obtained a
certain advantage over rivals or
potential challengers in terms of
scale or intermediation power, its
position may become unassailable
and the situation may evolve to the
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the near future. Undertakings can try
to induce this tipping and emerge as
gatekeeper by using some of the
unfair conditions and practices
regulated in this Regulation. In such
a situation, it appears appropriate to
intervene before the market tips
irreversibly.

the near future. Undertakings can try
to induce this tipping and emerge as
gatekeeper by using some of the
unfair conditions and practices
regulated in this Regulation. In such
a situation, it appears appropriate to
intervene before the market tips
irreversibly.

point that it is likely to become
durable and entrenched in the near
future. Undertakings can try to
induce this tipping and emerge as
gatekeeper by using some of the
unfair conditions and practices
regulated in this Regulation. In such
a situation, it appears appropriate to
intervene before the market tips
irreversibly.

Draft Agreement

point that it is likely to become
durable and entrenched in the near
future. Undertakings can try to
induce this tipping and emerge as
gatekeeper by using some of the
unfair conditions and practices
regulated in this Regulation. In such
a situation, it appears appropriate to
intervene before the market tips
irreversibly.

Text Origin: Council Mandate

Recital 27

(27) However, such an early
intervention should be limited to
imposing only those obligations that
are necessary and appropriate to
ensure that the services in question
remain contestable and allow to
avoid the qualified risk of unfair
conditions and practices. Obligations
that prevent the provider of core
platform services concerned from
achieving an entrenched and durable
position in its operations, such as
those preventing unfair leveraging,
and those that facilitate switching
and multi-homing are more directly
geared towards this purpose. To
ensure proportionality, the
Commission should moreover apply
from that subset of obligations only
those that are necessary and
proportionate to achieve the

38

(27) However, such an early
intervention should be limited to
imposing only those obligations that
are necessary and appropriate to
ensure that the services in question
remain contestable and allow to
avoid the qualified risk of unfair
conditions and practices. Obligations
that prevent the provider of core
platform services concerned from
achieving an entrenched and durable
position in its operations, such as
those preventing unfair leveraging,
and those that facilitate switching
and multi-homing are more directly
geared towards this purpose. To
ensure proportionality, the
Commission should moreover apply
from that subset of obligations only
those that are necessary and
proportionate to achieve the

(27) However, such an early
intervention should be limited to
imposing only those obligations that
are necessary and appropriate to
ensure that the services in question
remain contestable and allow to
avoid the qualified risk of unfair
conditions and practices. Obligations
that prevent the provider
efundertaking providing core
platform services concerned from
achieving an entrenched and durable
position in its operations, such as
those preventing unfair leveraging,
and those that facilitate switching
and multi-homing are more directly
geared towards this purpose. To
ensure proportionality, the
Commission should moreover apply
from that subset of obligations only
those that are necessary and

(27) However, such an early
intervention should be limited to
imposing only those obligations that
are necessary and appropriate to
ensure that the services in question
remain contestable and allow to
avoid the qualified risk of unfair
conditions and practices. Obligations
that prevent the provider
efundertaking providing core
platform services concerned from
achieving an entrenched and durable
position in its operations, such as
those preventing-unfai—_leveraging,
and those that facilitate switching
and multi-homing are more directly
geared towards this purpose. To
ensure proportionality, the
Commission should moreover apply
from that subset of obligations only
those that are necessary and
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objectives of this Regulation and
should regularly review whether
such obligations should be
maintained, suppressed or adapted.

objectives of this Regulation and
should regularly review whether
such obligations should be
maintained, suppressed or adapted.

proportionate to achieve the
objectives of this Regulation and
should regularly review whether
such obligations should be
maintained, suppressed or adapted.

proportionate to achieve the
objectives of this Regulation and
should regularly review whether
such obligations should be
maintained, suppressed or adapted.

Text Origin: Council Mandate

| Recital 28

(28) This should allow the
Commission to intervene in time and
effectively, while fully respecting
the proportionality of the considered
measures. It should also reassure

(28) This should allow the
Commission to intervene in time and
effectively, while fully respecting
the proportionality of the considered
measures. It should also reassure

(28) This should allow the
Commission to intervene in time and
effectively, while fully respecting
the proportionality of the considered
measures. It should also reassure

(28) This should allow the
Commission to intervene in time and
effectively, while fully respecting
the proportionality of the considered
measures. It should also reassure

39 actual or potential market actual or potential market actual or potential market actual or potential market
participants about the fairness and participants about the fairness and participants about the fairness and participants about the fairness and
contestability of the services contestability of the services contestability of the services contestability of the services
concerned. concerned. concerned. concerned.

Text Origin: Commission
Proposal
| Recital 29 |
(29) Designated gatekeepers should | (29) Designated gatekeepers should | (29) Designated gatekeepers should | (29) Designated gatekeepers should
comply with the obligations laid comply with the obligations laid comply with the obligations laid comply with the obligations laid
down in this Regulation in respect of | down in this Regulation in respect of | down in this Regulation in respect of | down in this Regulation in respect of
each of the core platform services each of the core platform services each of the core platform services each of the core platform services
40 listed in the relevant designation listed in the relevant designation listed in the relevant designation listed in the relevant designation

decision. The mandatory rules
should apply taking into account the
conglomerate position of
gatekeepers, where applicable.
Furthermore, implementing
measures that the Commission may

decision. The mandatory rules
should apply taking into account the
conglomerate position of
gatekeepers, where applicable.
Furthermore, implementing
measures that the Commission may

decision. The mandatory rules
should apply taking into account the
conglomerate position of
gatekeepers, where applicable.
Furthermore, implementing
measures that the Commission may

decision. The mandatory rules
should apply taking into account the
conglomerate position of
gatekeepers, where applicable.
Furthermore, implementing
measures that the Commission may

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act) (Text with EEA relevance) 2020/0374(COD) 08-

04-2022 at 11h56 35/348




EP Mandate

Council Mandate

Draft Agreement

Commission Proposal

by decision impose on the
gatekeeper following a regulatory
dialogue should be designed in an
effective manner, having regard to
the features of core platform services
as well as possible circumvention
risks and in compliance with the
principle of proportionality and the
fundamental rights of the
undertakings concerned as well as
those of third parties.

by decision impose on the
gatekeeper feHowing-a-regulatory
dialogue-should be designed in an
effective manner, having regard to
the features of core platform services
as well as possible circumvention
risks and in compliance with the
principle of proportionality and the
fundamental rights of the
undertakings concerned as well as
those of third parties.

by decision impose on the
gatekeeper following a regulatory
dialogue should be designed in an
effective manner, having regard to
the features of core platform services
as well as possible circumvention
risks and in compliance with the
principle of proportionality and the
fundamental rights of the
undertakings concerned as well as
those of third parties.

by decision impose on the
gatekeeper feHowing-a-regulatory
dialogue-should be designed in an
effective manner, having regard to
the features of core platform services
as well as possible circumvention
risks and in compliance with the
principle of proportionality and the
fundamental rights of the
undertakings concerned as well as
those of third parties.

Text Origin: EP Mandate

| Recital 30

(30) The very rapidly changing and
complex technological nature of core
platform services requires a regular
review of the status of gatekeepers,
including those that are foreseen to
enjoy a durable and entrenched
position in their operations in the
near future. To provide all of the
market participants, including the
41 gatekeepers, with the required
certainty as to the applicable legal
obligations, a time limit for such
regular reviews is necessary. It is
also important to conduct such
reviews on a regular basis and at
least every two years.

(30) The very rapidly changing and
complex technological nature of core
platform services requires a regular
review of the status of gatekeepers,
including those that are foreseen to
enjoy a durable and entrenched
position in their operations in the
near future. To provide all of the
market participants, including the
gatekeepers, with the required
certainty as to the applicable legal
obligations, a time limit for such
regular reviews is necessary. It is
also important to conduct such
reviews on a regular basis and at

least every two-yearsyear.

(30) The very rapidly changing and
complex technological nature of core
platform services requires a regular
review of the status of gatekeepers,
including those that are foreseen to
enjoy a durable and entrenched
position in their operations in the
near future. To provide all of the
market participants, including the
gatekeepers, with the required
certainty as to the applicable legal
obligations, a time limit for such
regular reviews is necessary. It is
also important to conduct such
reviews on a regular basis and at
least every twefour years.
Furthermore, it is important to

(30) The very rapidly changing and
complex technological nature of core
platform services requires a regular
review of the status of gatekeepers,
including those that are foreseen to
enjoy a durable and entrenched
position in their operations in the
near future. To provide all of the
market participants, including the
gatekeepers, with the required
certainty as to the applicable legal
obligations, a time limit for such
regular reviews is necessary. It is
also important to conduct such
reviews on a regular basis and at
least every tweothree years.
Furthermore, it is important to

clarify that not every change of the

clarify that not every change of the

facts on the basis of which an

facts on the basis of which an

undertaking providing core

undertaking providing core
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platform services has been
designated as a gatekeeper will

platform services has been
designated as a gatekeeper will

mean that the designation decision

mean that the designation decision

needs to be amended. This will only

needs to be amended. This will only

be the case if the changed facts also

be the case if the changed facts also

lead to a change in the assessment.

lead to a change in the assessment.

Whether the latter is the case and

Whether the latter is the case and

the designation decision needs to be

the designation decision needs to be

amended should be based on a

amended should be based on a

case-by-case assessment of the

case-by-case assessment of the

individual facts and circumstances.

individual facts and circumstances.

Text Origin: Council Mandate

| Recital 31

(31) To ensure the effectiveness of
the review of gatekeeper status as
well as the possibility to adjust the
list of core platform services
provided by a gatekeeper, the
gatekeepers should inform the
Commission of all of their intended
and concluded acquisitions of other
providers of core platform services
42 or any other services provided
within the digital sector. Such
information should not only serve
the review process mentioned above,
regarding the status of individual
gatekeepers, but will also provide
information that is crucial to
monitoring broader contestability
trends in the digital sector and can
therefore be a useful factor for
consideration in the context of the

(31) To ensure the effectiveness of
the review of gatekeeper status as
well as the possibility to adjust the
list of core platform services
provided by a gatekeeper, the
gatekeepers should inform the
Commission of all of their intended
and concluded acquisitions of other
providers of core platform services
or any other services provided
within the digital sector. Such
information should not only serve
the review process mentioned above,
regarding the status of individual
gatekeepers, but will also provide
information that is crucial to
monitoring broader contestability
trends in the digital sector and can
therefore be a useful factor for
consideration in the context of the

(31) To ensure the effectiveness of
the review of gatekeeper status as
well as the possibility to adjust the
list of core platform services
provided by a gatekeeper, the
gatekeepers should inform the
Commission of all of their intended
and concluded acquisitions, prior to
their implementation, of other
providers-ofundertakings providing
core platform services or any other
services provided within the digital
sector. Such information should not
only serve the review process
mentioned above, regarding the
status of individual gatekeepers, but
will also provide information that is
crucial to monitoring broader
contestability trends in the digital
sector and can therefore be a useful
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market investigations foreseen by
this Regulation.

market investigations foreseen by
this Regulation._The Commission
should inform competent national

authorities of such notifications.

factor for consideration in the
context of the market investigations
foreseen by this Regulation.
Furthermore, the Commission

The information gathered may be

should inform Member States of

used to trigger the referral system

such information, given the

set out in Article 22 of the
Regulation (EC) No 139/2004.

possibility of using the information
for national merger control

purposes and as under certain
circumstances the competent
national authority may refer those
acquisitions to the Commission for
the purposes of merger control. The
Commission should also publish a
summary of the concentration,
specifying the parties to the
concentration, their field of activity,
the nature of the concentration and
the list of the Member States
concerned by the operation. To
ensure the necessary transparency
and usefulness of such information
for different purposes foreseen by
this Regulation, gatekeepers should
provide at least information about
the undertakings concerned by the
concentration, their EEA and
worldwide annual turnover, their
field of activity, including activities

directly related to the
concentration, the transaction value

or an estimation thereof, a
summary of the concentration,
including its nature and rationale,
as well as a list of the Member
States concerned by the operation.

this-Regulation:(deleted)

Moved to recitals 60b
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43

(32) To safeguard the fairness and
contestability of core platform
services provided by gatekeepers, it
is necessary to provide in a clear and
unambiguous manner for a set of
harmonised obligations with regard
to those services. Such rules are
needed to address the risk of harmful
effects of unfair practices imposed
by gatekeepers, to the benefit of the
business environment in the services
concerned, to the benefit of users
and ultimately to the benefit of
society as a whole. Given the fast-
moving and dynamic nature of
digital markets, and the substantial
economic power of gatekeepers, it is
important that these obligations are
effectively applied without being
circumvented. To that end, the
obligations in question should apply
to any practices by a gatekeeper,
irrespective of its form and
irrespective of whether it is of a
contractual, commercial, technical or
any other nature, insofar as a
practice corresponds to the type of
practice that is the subject of one of
the obligations of this Regulation.

(32) To safeguard the fairness and
contestability of core platform
services provided by gatekeepers, it
is necessary to provide in a clear and
unambiguous manner for a set of
harmonised obligations with regard
to those services. Such rules are
needed to address the risk of harmful
effects of unfair practices imposed
by gatekeepers, to the benefit of the
business environment in the services
concerned, to the benefit of users
and ultimately to the benefit of
society as a whole. Given the fast-
moving and dynamic nature of
digital markets, and the substantial
economic power of gatekeepers, it is
important that these obligations are
effectively applied without being
circumvented. To that end, the
obligations in question should apply
to any praeticesbehaviour by a
gatekeeper, irrespective of its form
and irrespective of whether it is of a
contractual, commercial, technical or
any other nature, insofar as ait
could, in practice, have an
equivalent object or effect

correspends to the type-of-practice
- -

Regulationpractices that are
prohibited under this Regulation.
Such behaviour includes the design
used by the gatekeeper, the

(32) To safeguard the fairness and
contestability of core platform
services provided by gatekeepers, it
is necessary to provide in a clear and
unambiguous manner for a set of
harmonised obligations with regard
to those services. Such rules are
needed to address the risk of harmful
effects of unfair practices imposed
by gatekeepers, to the benefit of the
business environment in the services
concerned, to the benefit of users
and ultimately to the benefit of
society as a whole. Given the fast-
moving and dynamic nature of
digital markets, and the substantial
economic power of gatekeepers, it is
important that these obligations are
effectively applied without being
circumvented. To that end, the
obligations in question should apply
to any practices by a gatekeeper,
irrespective of its form and
irrespective of whether it is of a
contractual, commercial, technical or
any other nature, insofar as a
practice corresponds to the type of
practice that is the subject of one of
the obligations of this Regulation.

(32) To safeguard the fairness and
contestability of core platform
services provided by gatekeepers, it
is necessary to provide in a clear and
unambiguous manner for a set of
harmonised obligations with regard
to those services. Such rules are
needed to address the risk of harmful
effects of unfair-practices-impesed
by gatekeepers, to the benefit of the
business environment in the services
concerned, to the benefit of users
and ultimately to the benefit of
society as a whole.

The obligations correspond to those
practices that are considered as
undermining contestability or being
unfair or both by taking into
account the features of the digital
sector and which have a
particularly negative direct impact
on business users and end users.

Given-thefast-moving-and-cynamie
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Commission Proposal

presentation of end-user choices in
a non-neutral manner, or using the
structure, function or manner of
operation of a user interface or a
part thereof to subvert or impair
user autonomy, decision-making, or
choice.

practice corresponds to the type of
o A ionlald
down in this requlation may
specifically take into account the
nature of the core platform services
provided. The obligations in this
Regulation should not only ensure
contestability and
fairness with respect to designated
core platform services, but also with
respect to other digital products and
services into which gatekeepers
leverage
their gateway position, which are
often provided together with or in
support of
the core platform services.

Original EC text partially
reproduced in recital 58b

| Recital 33

44

(33) The obligations laid down in
this Regulation are limited to what is
necessary and justified to address the
unfairness of the identified practices
by gatekeepers and to ensure
contestability in relation to core
platform services provided by
gatekeepers. Therefore, the
obligations should correspond to
those practices that are considered
unfair by taking into account the
features of the digital sector and

(33) The obligations laid down in
this Regulation are limited to what is
necessary and justified to address the
unfairness of the identified practices
by gatekeepers and to ensure
contestability in relation to core
platform services provided by
gatekeepers. Therefore, the
obligations should correspond to
those practices that are considered
unfair by taking into account the
features of the digital sector and

(33) The obligations laid down in
this Regulation are limited to what is
necessary and justified to address the
unfairness of the identified practices
by gatekeepers and to ensure
contestability in relation to core
platform services provided by
gatekeepers. Therefore, the
obligations should correspond to
those practices that are considered
unfair by taking into account the
features of the digital sector and

(33) For the purpose ofFhe

ebligatanstniddain-n this

Regulation are-limited-to-whatis
eeessfa_y & deESEI e_d 5 _ad_ dress

ensure contestability in relation
tecontestability should relate to the
ability of

undertakings to effectively
overcome barriers to entry and

expansion and
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where experience gained, for
example in the enforcement of the
EU competition rules, shows that
they have a particularly negative
direct impact on the business users
and end users. In addition, it is
necessary to provide for the
possibility of a regulatory dialogue
with gatekeepers to tailor those
obligations that are likely to require
specific implementing measures in
order to ensure their effectiveness
and proportionality. The obligations
should only be updated after a
thorough investigation on the nature
and impact of specific practices that
may be newly identified, following
an in-depth investigation, as unfair
or limiting contestability in the same
manner as the unfair practices laid
down in this Regulation while
potentially escaping the scope of the
current set of obligations.

EP Mandate

where experience gained, for
example in the enforcement of the
EU competition rules, shows that
they have a particularly negative
direct impact on the business users

and end users. The obligations laid
down in the Regulation should take

Council Mandate

where experience gained, for
example in the enforcement of the
EU competition rules, shows that
they have a particularly negative
direct impact on the business users

and end users. The obligations laid
down in this requlation may

into account the nature of the core

specifically take into account the

platform services provided and the

nature of the core platform services

presence of different business

provided. In addition, it is necessary

models. In addition, it is necessary to
provide for the possibility of a
regulatory dialogue with gatekeepers
to tailor those obligations that are
likely to require specific
implementing measures in order to
ensure their effectiveness and
proportionality. The obligations
should only be updated after a
thorough investigation on the nature
and impact of specific practices that
may be newly identified-follewing
an-in-depth-investigation, as unfair
or limiting contestability in the same
manner as the unfair practices laid
down in this Regulation while
potentially escaping the scope of the
current set of obligations.

to provide for the possibility of a
regulatory dialogue with gatekeepers
to tailor those obligations that are
likely to require specific
implementing measures in order to
ensure their effectiveness and
proportionality. The obligations
should only be updated after a
thorough investigation on the nature
and impact of specific practices that
may be newly identified, following
an in-depth investigation, as unfair
or limiting contestability in the same
manner as the unfair practices laid
down in this Regulation while
potentially escaping the scope of the
current set of obligations._ The
Commission should be able to
launch an investigation with a view
to determining whether the existing
obligations would need to be
updated, either on its own initiative
or following a justified request of at

Draft Agreement

challenge the gatekeeper on the
merits of their products and
services. The

features of core platform services

provided-by-gatekeepers—Fherefore;

- -
current set of obligationsin the

digital sector, such as network

least three Member States. When

effects, strong economies of scale,

presenting such justified requests

and benefits from data have limited

Member States may include
information on newly introduced

the
contestability of those services and
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Council Mandate

offers of products, services,
software or features which raise

Draft Agreement

the related ecosystems. Such a weak
contestability reduces the incentives

concerns of contestability or

to innovate and improve products

fairness, whether implemented in
the context of existing core
platform services or otherwise.

and
services for the gatekeeper, its
business users, its challengers and

Where, following a market
investigation, the Commission

customers
and thus negatively affects the

deems it necessary to modify

innovation potential of the wider

essential elements of the present

online

Regulation, such as the inclusion of

platform economy. Contestability of

new obligations that depart from

the services in the digital sector can

the same contestability or fairness
issues addressed by this Requlation,

also
be limited if there is more than one

the Commission should advance a

gatekeeper for a core platform

proposal to amend the Regulation.

service. This Regulation should

therefore ban certain practices by
gatekeepers that are liable to
increase barriers to entry

or expansion, and impose certain
obligations on gatekeepers that tend
to lower

these barriers. The obligations
should also address situations
where the

position of the gatekeeper may be
entrenched to such an extent that
inter-platform competition is not
effective in the short term so that
intra-platform competition needs to
be created or increased.

See recital 60a

| Recital 34 |

5 | B
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(34) The combination of these
different mechanisms for imposing
and adapting obligations should
ensure that the obligations do not
extend beyond observed unfair
practices, while at the same time
ensuring that new or evolving
practices can be the subject of
intervention where necessary and
justified.

EP Mandate

(34) The combination of these
different mechanisms for imposing
and adapting obligations should
ensure that the obligations do not
extend beyond observed unfair
practices, while at the same time
ensuring that new or evolving
practices can be the subject of
intervention where necessary and
justified.

Council Mandate

(34) The combination of these
different mechanisms for imposing
and adapting obligations should
ensure that the obligations do not
extend beyond observed unfair
practices, while at the same time
ensuring that new or evolving
practices can be the subject of
intervention whereto the extent

Draft Agreement

(34) For the purpose of this
Regulation unfairness should relate
to an imbalance between

the rights and obligations of
business users where the gatekeeper
obtains a

disproportionate advantage. Market
participants, including business
users of

necessary and justified.

core platform services and
alternative providers of services
provided together
with or in support of such core
platform services, Fhe-combination
: i A :
5 ;i A igati
should ensure-thatthe-obligations-do
-
ete;_;te d' bey_e d-observed Sy
P aeu_ees while-at the-sa .EE £
Bl e e..e_lu g
justifiedhave the ability to

adequately
capture the benefits resulting from

their innovative or other efforts.
Due to

their gateway position and superior
bargaining power, gatekeepers can
engage in

behaviour that does not allow
others to capture fully the benefits
of their own

contributions, and unilaterally set
unbalanced conditions for the use
of their

core platform services or services
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provided together with or in support
of

their core platform services. Such
imbalance is not excluded by the
fact that

the gatekeeper offers a particular
service free of charge to a specific
group

of users, and may also consist in
excluding or discriminating against
business

users, in particular if the latter
compete with the gatekeepers’
services. This

Regulation should therefore impose
obligations on gatekeepers

addressing such
behaviour.

Text Origin: Council Mandate

| Recital 34a

(34a) Contestability and fairness

are intertwined. The lack of, or

weak, contestability for a

certain service can enable a

gatekeeper to engage in unfair
practices. Similarly

453 . -

unfair practices by a gatekeeper

can reduce the possibility of

business users

or others to contest the gatekeeper’s
position. A particular obligation in

this
Regulation may therefore address
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both elements.

| Recital 35

(35) The obligations laid down in
this Regulation are necessary to
address identified public policy
concerns, there being no alternative
and less restrictive measures that
would effectively achieve the same

(35) The obligations laid down in
this Regulation are necessary to
address identified public policy
concerns, there being no alternative
and less restrictive measures that
would effectively achieve the same

(35) The obligations laid down in
this Regulation are necessary to
address identified public policy
concerns, there being no alternative
and less restrictive measures that
would effectively achieve the same

(35) The obligations laid down in
this Regulation are therefore
necessary to address identified
public policy concerns, there being
no alternative and less restrictive
measures that would effectively
achieve the same result, having

46 result, having regard to need to result, having regard to need to result, having regard to need to
safeguard public order, protect safeguard public order, protect safeguard public order, protect regard to need to safeguard public
privacy and fight fraudulent and privacy and fight fraudulent and privacy and fight fraudulent and order, protect privacy and fight
deceptive commercial practices. deceptive commercial practices. deceptive commercial practices. fraudulent and deceptive commercial
practices.
Text Origin: Commission
Proposal
Recital 36 |
(36) The conduct of combining end | (36) The conduct of combining end | (36) The conduct of combining end | (36) Gatekeepers often directly
user data from different sources or user data from different sources or user data from different sources or collect personal data of end users
signing in users to different services | signing in users to different services | signing in users to different services | for the purpose of providing
of gatekeepers gives them potential | of gatekeepers gives them potential | of gatekeepers gives them potential | advertising services when end users
advantages in terms of accumulation | advantages in terms of accumulation | advantages in terms of accumulation | use third parties’ websites and apps.
of data, thereby raising barriers to of data, thereby raising barriers to of data, thereby raising barriers to Third parties may also provide
47 entry. To ensure that gatekeepers do | entry. To ensure that gatekeepers do | entry. To ensure that gatekeepers do | gatekeepers with personal data of

not unfairly undermine the
contestability of core platform
services, they should enable their
end users to freely choose to opt-in
to such business practices by
offering a less personalised
alternative. The possibility should

not unfairly undermine the
contestability of core platform
services, they should enable their
end users to freely choose to opt-in
to such business practices by
offering a less personalised but
equivalent alternative. The less

not unfairly undermine the
contestability of core platform
services, they should enable their
end users to freely choose to opt-in
to such business practices by
offering a less personalised but
equivalent alternative, and without

their endTheconduct-of combining
cmebenede o el s e

orsigning-h users_in order to make
use of certain services offered by
the gatekeepers in the context of
their core platform-to-different
services, such as custom audiences.
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cover all possible sources of
personal data, including own
services of the gatekeeper as well as
third party websites, and should be
proactively presented to the end user
in an explicit, clear and
straightforward manner.

EP Mandate
personalized alternative should not

Council Mandate
making the core platform service or

Draft Agreement

The processing for the purpose of

be different or of degraded guality

certain functionalities thereof

providing advertising services of

compared to the service offered to
the end users who provide consent

conditional upon the end user’s

personal data from third parties

consent in the sense of Article 6(1)

using -ef-gatekeepers_ core platform

to the combining of their personal

point (a) of Requlation (EU)

services gives themgatekeepers

data. The possibility should cover all
possible sources of personal data,
including own services of the
gatekeeper as well as third party
websites, and should be proactively
presented to the end user in an
explicit, clear and straightforward
manner.

2016/679. This should be without
prejudice to the right of the
Qgatekeeper to, subject to end user’s
consent according to Article 6(1)

potential advantages in terms of
accumulation of data, thereby raising
barriers to entry. This is because
gatekeepers process personal data

point (a) of the Requlation (EU)

from a significantly larger number

2016/679, combine data or sign in

of third parties than other

users to a service under the legal

undertakings. Similar advantages

basis established under Article 6(1)

result from the conduct of (i)

of Regulation (EU) 2016/679, with

combining end user data collected

the exception of Article 6(1) points

from a core platform service with

(b) and (f) concerning processing

data collected from further services,

necessary for the execution of a

(ii) cross-using personal data from

contract or for the purpose of a

a core platform service in other

legitimate interest of the
gatekeeper, which are explicitly

services offered separately by the
gatekeeper, notably services which

excluded in this context to avoid the

are not offered together with or in

circumvention of this obligation.

support of the relevant core

The less personalized alternative

platform service, and vice-versa or

should not be different or of

(iii) signing in end users to different

degraded quality compared to the

services of gatekeepers in order to

service offered to the end users who

combine personal data. To ensure

provide consent to the combining of
their personal data, unless the
initial guality of the service
provided precisely depends on the
combination of such data. Also, this
—Fhe-possibility of data
combination should cover all
possible sources of personal data,
including own core platform
services efand other services offered

that gatekeepers do not unfairly
undermine the contestability of core
platform services, theygatekeepers
should enable-their end users to
freely choose to opt-in to such
businessdata processing and sign-in
practices by offering a less
personalised but equivalent
alternative—Fhe-pessibiity, and

without making the use of the core

by the gatekeeper as well as third

platform service or certain
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Commission Proposal

party services (where data is

Draft Agreement
functionalities thereof conditional

obtained, for example, via cookies
or like buttons included on third
party websites). When the
gatekeeper requests consent, it;-and
should be-preactively
presentedproactively present a user-
friendly solution to the end user to
provide, modify or revoke consent
in an explicit, clear and
straightforward manner._Consent

upon the end user’s consent. This
should eaverall-pessibleseurces-of
PRI data,ncluding-ow
proactively presented to the end user
straightforward-mannerbe without
prejudice to the gatekeeper
processing data or signing in end

should be given by a clear
affirmative act establishing a freely

users to a service, relying on the
legal basis under Article 6(1),

given, specific, informed and

points (c), (d) and (e) of the

unambiguous indication of
agreement by the end user. At the

Regulation (EU) 2016/679 but not
being able to rely on Article 6(1),

time of giving consent, the user

points (b) and (f) of the Regulation

should be informed that a refusal

(EV) 2016/679.

may lead to a less personalized
offer, but that otherwise the core
platform service will remain
unchanged and that no
functionalities will be suppressed.
Lastly, the end user should be
presented with the possibility of
giving consent to these business
practices on a granular basis for
each of the core platform services
and other services offered by the
gatekeeper. End users should be
also entitled to subsequently
withdraw their consent, if

reviously provided.

| Recital 36a

47a
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(36a) Minors merit specific
protection with regard to their
personal data, in particular as
regards the use for the purposes of
marketing or creating personality
or user profiles and the collection
of personal data. Therefore,
personal data of minors collected or
otherwise generated by gatekeepers
should not be processed for
commercial purposes, such as
direct marketing, profiling and
behaviourally targeted advertising.

(36a) The less personalised
alternative should not be different

or of degraded quality compared to
the service offered to the end users
who provide consent, unless a
degradation of quality is a direct
consequence of the gatekeeper not
being able to process such data or
signing in end users to a service.
Not giving consent should not be
more difficult than giving consent.
When the gatekeeper requests
consent, it should proactively
present a user-friendly solution to
the end user to provide, modify or
withdraw consent in an explicit,
clear and straightforward manner.
In particular, consent should be
given by a clear affirmative action
or statement establishing a freely
given, specific, informed and
unambiguous indication of
agreement by the end user, as
defined in Regulation (EU)
2016/679. At the time of giving
consent, and only where applicable,
the end user should be informed
that not giving consent may lead to
a less personalized offer, but that
otherwise the core platform service
will remain unchanged and that no
functionalities will be suppressed.
Exceptionally, if consent cannot be
given directly to the gatekeeper's
core platform service, end users
should be able to provide consent
through each third party service
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that makes use of that core
platform service, to allow the
gatekeeper to process personal data
for the purposes of providing
advertising services.

Lastly, it shall be as easy to
withdraw as to give consent.
Gatekeepers should not design,
organise or operate their online
interfaces in a way that deceives,
manipulates or otherwise materially
distorts or impairs the ability of end
users to freely give consent. In
particular, gatekeepers should not
be allowed to prompt end users
more than once a year to give
consent for the same processing
purpose for which they initially did
not give consent or had withdrawn
it. This Regulation is without
prejudice to Regulation (EU)
2016/679, including its enforcement
framework, which remains fully
applicable with respect to any
claims by data subjects relating to
an infringement of their rights
under Regulation (EU) 2016/679.

Text Origin: Auxiliary

| Recital 36b
(36b) In order to safequard a fair (36b) Children merit specific
47b end user choice, refusing consent protection with regard to their
should not be more difficult than personal data, in particular as
giving consent. In addition, to regards the use of their personal
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safequard the end users rights and
freedoms, the processing of
personal data for advertising
purposes should be in line with the
requirements of data minimisation
under Article 5 (1)(c) of Regulation
(EV) 2016/679. Furthermore, the
processing of personal data
revealing racial or ethnic origin,
political opinions, religious or
philosophical beliefs, or trade
union membership, as well as the
data concerning health or a natural
person's sex life or sexual
orientation should be strictly limited

and subiject to the appropriate
safeguards as outlined in Article 9
of the Reqgulation (EU) 2016/679.

data for the purposes of commercial
communication or creating user
profiles. The protection of children
online is an important objective of
the Union and should be reflected
in the relevant EU law. [In this
context, due regard should be given
to Regulation (EU) xx/xx/EU
[DSA] of the European Parliament
and of the Council]. Nothing in this
Requlation exempts gatekeepers
from their obligations concerning
protection of children laid down in

applicable EU law.

Recital 37

48

(37) Because of their position,
gatekeepers might in certain cases
restrict the ability of business users
of their online intermediation
services to offer their goods or
services to end users under more
favourable conditions, including
price, through other online
intermediation services. Such
restrictions have a significant
deterrent effect on the business users
of gatekeepers in terms of their use
of alternative online intermediation
services, limiting inter-platform
contestability, which in turn limits

(37) Because of their position,
gatekeepers might in certain cases,
through the imposition of
contractual terms and conditions,
restrict the ability of business users
of their online intermediation
services to offer their goods or
services to end users under more
favourable conditions, including
price, through other online
intermediation services_or through
direct business channels. Such
restrictions have a significant
deterrent effect on the business users
of gatekeepers in terms of their use

(37) Because of their position,
gatekeepers might in certain cases
restrict the ability of business users
of their online intermediation
services to offer their goods or
services to end users under more
favourable conditions, including
price, through other online
intermediation services. Such
restrictions have a significant
deterrent effect on the business users
of gatekeepers in terms of their use
of alternative online intermediation
services, limiting inter-platform
contestability, which in turn limits

(37) Because-of-theirpesition;

casesGatekeepers may in certain
cases, for instance through the
imposition of contractual terms and
conditions, restrict the ability of
business users of their online
intermediation services to offer their
goedsproducts or services to end
users under more favourable
conditions, including price, through
other online intermediation services-
deterrent-effect-on-the business-users
: . f thei
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choice of alternative online
intermediation channels for end
users. To ensure that business users
of online intermediation services of
gatekeepers can freely choose
alternative online intermediation
services and differentiate the
conditions under which they offer
their products or services to their end
users, it should not be accepted that
gatekeepers limit business users
from choosing to differentiate
commercial conditions, including
price. Such a restriction should apply
to any measure with equivalent
effect, such as for example increased
commission rates or de-listing of the
offers of business users.

of alternative online intermediation
services_or direct distribution
channels, limiting inter-platform
contestability, which in turn limits
choice of alternative online
intermediation channels for end
users. To ensure that business users
of online intermediation services of
gatekeepers can freely choose
alternative online intermediation
services_or other direct distribution
channels and differentiate the
conditions under which they offer
their products or services to their end
users, it should not be accepted that
gatekeepers limit business users
from choosing to differentiate
commercial conditions, including
price. Such a restriction should apply
to any measure with equivalent
effect, such as for example increased
commission rates or de-listing of the
offers of business users.

choice of alternative online
intermediation channels for end
users. To ensure that business users
of online intermediation services of
gatekeepers can freely choose
alternative online intermediation
services and differentiate the
conditions under which they offer
their products or services to their end
users, it should not be accepted that
gatekeepers limit business users
from choosing to differentiate
commercial conditions, including
price. Such a restriction should apply
to any measure with equivalent
effect, such as for example increased
commission rates or de-listing of the
offers of business users.

of-alternative or through direct
distribution channels. Where such
restrictions relate to third party
online intermediation services,
platformtheylimitinter-platform
contestability, which in turn limits
choice of alternative online
intermediation channels for end
users. Where such restrictions
relate to direct distribution
channels, they unfairly limit the
freedom of business users to use
such channels. To ensure that
business users of online
intermediation services of
gatekeepers can freely choose
alternative online intermediation
services or direct distribution
channels and differentiate the
conditions under which they offer
their products or services to-their
end users, it should not be accepted
that gatekeepers limit business users
from choosing to differentiate
commercial conditions, including
price. Such a restriction should apply
to any measure with equivalent
effect, such as for example increased
commission rates or de-listing of the
offers of business users.

| Recital 38

49

(38) To prevent further reinforcing
their dependence on the core

(38) To prevent further reinforcing
their dependence on the core

(38) To prevent further reinforcing
their dependence on the core

(38) To prevent further reinforcing
their dependence on the core
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platform services of gatekeepers, the
business users of these gatekeepers
should be free in promoting and
choosing the distribution channel
they consider most appropriate to
interact with any end users that these
business users have already acquired
through core platform services
provided by the gatekeeper.
Conversely, end users should also be
free to choose offers of such
business users and to enter into
contracts with them either through
core platform services of the
gatekeeper, if applicable, or from a
direct distribution channel of the
business user or another indirect
distribution channel such business
user may use. This should apply to
the promotion of offers and
conclusion of contracts between
business users and end users.
Moreover, the ability of end users to
freely acquire content, subscriptions,
features or other items outside the
core platform services of the
gatekeeper should not be
undermined or restricted. In
particular, it should be avoided that
gatekeepers restrict end users from
access to and use of such services
via a software application running
on their core platform service. For
example, subscribers to online
content purchased outside a software
application download or purchased
from a software application store

EP Mandate

platform services of gatekeepers, the
business users of these gatekeepers
should be free in promoting and
choosing the distribution channel
they consider most appropriate to
interact with any end users that these
business users have already acquired
through core platform services
provided by the gatekeeper or
through other channels. An
acquired end user is an end user

Council Mandate

platform services of gatekeepers,
and in order to promote multi-

Draft Agreement

platform services of gatekeepers,
and in order to promote multi-

homing, the business users of these
gatekeepers should be free in
promoting and choosing the
distribution channel they consider
most appropriate to interact with any
end users that-these-business-users
have-already-acquiredwith whom
the commercial relationship has
previously been established either

who has already entered into a
contractual relationship with the
business user. Such contractual

through core platform services
provided by the gatekeeper or
through other channels.

relationships may be on either a
paid or a free basis (e.qg., free trials,
free service tiers) and may have
been entered into either on the
gatekeeper’s core platform service
or through any other channel.
Conversely, end users should also be
free to choose offers of such
business users and to enter into
contracts with them either through
core platform services of the
gatekeeper, if applicable, or from a
direct distribution channel of the
business user or another indirect
distribution channel such business
user may use. This should apply to
the promotion of offers,
communication and conclusion of
contracts between business users and
end users. Moreover, the ability of
end users to freely acquire content,
subscriptions, features or other items
outside the core platform services of

Conversely, end users should also be
free to choose offers of such
business users and to enter into
contracts with them either through
core platform services of the
gatekeeper, if applicable, or from a
direct distribution channel of the
business user or another indirect
distribution channel such business
user may use. This should apply to
the promotion of offers and
conclusion of contracts between
business users and end users.

Meregyer—the-abtlip-elenduserste

homing, the business users of these
gatekeepers should be free in
promoting and choosing the
distribution channel they consider
most appropriate to interact with any
end users that these business users
have already acquired through core
platform services provided by the
gatekeeper—Conversely;-end-users
sheuld-also-be free-to-choose-alfers
e R e R e
into contracts with them either or
through other distribution
channels. This should apply to the
promotion of offers, including
through eere-platform-servicesa
software application of the

gatekeeper, if applicable, or froma
|

thebusiness user, any form of
communication and conclusion of
contracts between business user-or
should-apphy-to-the-prometion-of
ollersand-conclusion-eleonbrascts
betweenusers and end users. An
acquired end user is an end user
who has already entered into a
commercial relationship with the
business users-and-end-users:
, Hitveof

} i : : y
£| sely-acquire co _lee £ subse_ ipHeRs
eore-platfermssrdeesuser and
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should not be prevented from
accessing such online content on a
software application on the
gatekeeper’s core platform service
simply because it was purchased
outside such software application or
software application store.

EP Mandate

the gatekeeper should not be
undermined or restricted. In
particular, it should be avoided that
gatekeepers restrict end users from
access to and use of such services
via a software application running
on their core platform service. For
example, subscribers to online
content purchased outside a software
application download or purchased
from a software application store
should not be prevented from
accessing such online content on a
software application on the
gatekeeper’s core platform service
simply because it was purchased
outside such software application or
software application store.

Council Mandate

Draft Agreement

where applicable, the gatekeeper
has been directly or indirectly
remunerated by the business user
for facilitating the initial
acquisition of the gatekeeper-should
gatekeepersrestrictend-usersfrom
acecess-to-and-use-of such-services

on-theirend user by the business
user. Such commercial
relationships may be on either a
paid or a free basis, such as free
trials or free service tiers, and may
have been entered into either on the
gatekeeper’s core platform service:

appheation-on or through any other
channel. Conversely, end users
should also be free to choose offers
of such business users and to enter
into contracts with them either
through core platform services of

the gatekeeperzs-eoreplatforn:

purchased-outsidesuch-software
Heati ‘ lieati

store, if applicable, or from a direct

distribution channel of the business
user or another indirect distribution
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channel such business user may
use.

| Recital 38a
(38a) The ability of end users to (38a) The ability of end users to
acquire content, subscriptions, acquire content, subscriptions,
features or other items outside the features or other items outside the
core platform services of the core platform services of the
gatekeeper should not be gatekeeper should not be
undermined or restricted. In undermined or restricted. In
particular, it should be avoided that | particular, it should be avoided that
gatekeepers restrict end users from | gatekeepers restrict end users from
access to and use of such services access to and use of such services
via a software application running | via a software application running
on their core platform service. For | on their core platform service. For
49a example, subscribers to online example, subscribers to online
content purchased outside a content purchased outside a
software application download or software application, software
purchased from a software application store or virtual assistant
application store should not be should not be prevented from
prevented from accessing such accessing such online content on a
online content on a software software application on the
application on the gatekeeper’s core | gatekeeper’s core platform service
platform service simply because it simply because it was purchased
was purchased outside such outside such software application,
software application or software software application store or virtual
application store. assistant.
| Recital 39 |
(39) To safeguard a fair commercial | (39) To safeguard a fair commercial | (39) To safeguard a fair commercial | (39) To safeguard a fair commercial
50 environment and protect the environment and protect the environment and protect the environment and protect the
contestability of the digital sector it | contestability of the digital sector it | contestability of the digital sector it | contestability of the digital sector it
is important to safeguard the right of | is important to safeguard the right of | is important to safeguard the right of | is important to safeguard the right of
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business users to raise concerns
about unfair behaviour by
gatekeepers with any relevant
administrative or other public
authorities. For example, business
users may want to complain about
different types of unfair practices,
such as discriminatory access
conditions, unjustified closing of
business user accounts or unclear
grounds for product de-listings. Any
practice that would in any way
inhibit such a possibility of raising
concerns or seeking available
redress, for instance by means of
confidentiality clauses in agreements
or other written terms, should
therefore be prohibited. This should
be without prejudice to the right of
business users and gatekeepers to lay
down in their agreements the terms
of use including the use of lawful
complaints-handling mechanisms,
including any use of alternative
dispute resolution mechanisms or of
the jurisdiction of specific courts in
compliance with respective Union
and national law This should
therefore also be without prejudice
to the role gatekeepers play in the
fight against illegal content online.

EP Mandate

business users and end users
including whistleblowers to raise
concerns about unfair behaviour by
gatekeepers with any relevant
administrative or other public
authorities. For example, business
users or end users may want to
complain about different types of
unfair practices, such as
discriminatory access conditions,
unjustified closing of business user
accounts or unclear grounds for
product de-listings. Any practice that
would in any way inhibit.or hinder
such a possibility of raising concerns
or seeking available redress, for
instance by means of confidentiality
clauses in agreements or other
written terms, should therefore be
prohibited. This should be without
prejudice to the right of business
users and gatekeepers to lay down in
their agreements the terms of use
including the use of lawful
complaints-handling mechanisms,
including any use of alternative
dispute resolution mechanisms or of
the jurisdiction of specific courts in
compliance with respective Union
and national law This should
therefore also be without prejudice
to the role gatekeepers play in the
fight against illegal content online.

Council Mandate

business users and end users to raise
concerns about unfair behaviour by
gatekeepers with any relevant
administrative or other public
authorities, including national

Draft Agreement

business users and end users
including whistleblowers, to raise
concerns about unfair behaviour
raising any issue of non-
compliance with the relevant Union

courts. For example, business users
and end users may want to complain
about different types of unfair
practices, such as discriminatory
access conditions, unjustified closing
of business user accounts or unclear
grounds for product de-listings. Any
practice that would in any way
inhibit or hamper such a possibility
of raising concerns or seeking
available redress, for instance by
means of confidentiality clauses in
agreements or other written terms_or
unduly hamper by stipulating which

steps to take first, should therefore
be prohibited. This should be
without prejudice to the right of
business users and gatekeepers to lay
down in their agreements the terms
of use including the use of lawful
complaints-handling mechanisms,
including any use of alternative
dispute resolution mechanisms or of
the jurisdiction of specific courts in
compliance with respective Union
and national law. This should
therefore also be without prejudice
to the role gatekeepers play in the
fight against illegal content online.

or national law by gatekeepers with
any relevant administrative or other
public authorities, including
national courts. For example,
business users or end users may
want to complain about different
types of unfair practices, such as
discriminatory access conditions,
unjustified closing of business user
accounts or unclear grounds for
product de-Hstingsde- listings. Any
practice that would in any way
inhibit or hinder such a possibility
of raising concerns or seeking
available redress, for instance by
means of confidentiality clauses in
agreements or other written terms,
should therefore be prohibited. This
should be without prejudice to the
right of business users and
gatekeepers to lay down in their
agreements the terms of use
including the use of lawful
complaints-handling mechanisms,
including any use of alternative
dispute resolution mechanisms or of
the jurisdiction of specific courts in
compliance with respective Union
and national law. This should
therefore also be without prejudice
to the role gatekeepers play in the
fight against illegal content online.
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Recital 40

51

(40) Identification services are
crucial for business users to conduct
their business, as these can allow
them not only to optimise services,
to the extent allowed under
Regulation (EU) 2016/679 and
Directive 2002/58/EC of the
European Parliament and of the
Council, but also to inject trust in
online transactions, in compliance
with Union or national law.
Gatekeepers should therefore not use
their position as provider of core
platform services to require their
dependent business users to include
any identification services provided
by the gatekeeper itself as part of the
provision of services or products by
these business users to their end
users, where other identification
services are available to such
business users.

1. Directive 2002/58/EC of the European
Parliament and of the Council of 12 July
2002 concerning the processing of personal
data and the protection of privacy in the
electronic communications sector (Directive
on privacy and electronic communications)
(0J L 201, 31.7.2002, p. 37).

(40) identificationGatekeepers offer
a range of ancillary services, To
ensure contestability, it is-are
crucial forthat business users are
free to choose such ancillary
services without having to fear any
detrimental effects for the provision
of the core platform service and to
conduct their business, as these can
allow them not only to optimise
services, to the extent allowed under
Regulation (EU) 2016/679 and
Directive 2002/58/EC of the
European Parliament and of the
Council?, but also to inject trust in
online transactions, in compliance
with Union or national law.
Gatekeepers should therefore not use
their position as provider of core
platform services to require their
dependent business users to use,
offer or include any ancillary
service provided by the gatekeeper
or a particular third party, where
other ancillary services are
available to such business users.
Gatekeepers should eventually not
use their position as provider of
core platform services to require
their dependent business users to
include any identification services
provided by the gatekeeper itself as
part of the provision of services or

(40) Identification and payment
services are crucial for business
users to conduct their business, as
these can allow them not only to
optimise services, to the extent
allowed under Regulation (EU)
2016/679 and Directive 2002/58/EC

of-the European-Parliament-and-of
the-Ceunei*, but also to inject trust
in online transactions, in compliance
with Union or national law.
Gatekeepers should therefore not use
their position as provider
efundertakings providing core
platform services to require their
dependent business users to include
any identification or payment

(40) Certain services offered
together with or in support of
relevant core platform services of
the gatekeeper, such as
identification services, web browser
engines, payment services or
technical services that support the
provision of payment services, such
as payment systems for in-app
purchases, are crucial for business
users to conduct their business;-as
these-can and allow them ret-enhy-to
optimise services.

In particular, each browser is built
on a web browser engine, which is
responsible for key browser
functionality such as speed,

services provided by the gatekeeper
itself as part of the provision of
services or products by these
business users to their end users;
1abl ;

users.,
1. Directive 2002/58/EC of the European

: :
2002 ing the prnr\n cing of p |

reliability and web compatibility.
When gatekeepers operate and
impose browser engines, they are in
a position to determine the
functionality and standards that
will apply not only to their own web
browsers;-to-the-extent-alowed

wnderRegulation{(ELJ)-2016/679
LI ¢

European Parliament and of the
Couneilt, but also to inject-trustin
e_l SRR Iee REtShet
lawcompeting web browsers and, in
turn, to web software applications.
Gatekeepers should therefore not use
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products by these business users to
their end users, where other
identification services are available
to such business users.

1. Directive 2002/58/EC of the European
Parliament and of the Council of 12 July
2002 concerning the processing of personal
data and the protection of privacy in the
electronic communications sector (Directive
on privacy and electronic communications)
(0J L 201, 31.7.2002, p. 37).

their position as provider
efundertakings providing core
platform services to require their
dependent business users to ichide
any-identificationuse any of those
services provided by the gatekeeper
itself as part of the provision of
services or products by these
business users. In order to avoid
that gatekeepers indirectly impose
te-their own services offered
together with or in support of core
platform services on business users,
gatekeepers should also not be able
to require end users_to use such
services, when that requirement
would be imposed in the context of
the service provided to end users by
the business user using the core
platform service of the gatekeeper.
This provision aims at protecting
the freedom of the business user to
choose alternative;-where-other
identification services are-available
to-such-businessto the ones of the
gatekeeper, but should not be
construed as an obligation on the
business user to offer such
alternatives to its end users.

L. Direstive 2002/58/EC of the European

2002 ng-the pro 1 of personal
ERETE
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Recital 41

52

(41) Gatekeepers should not restrict
the free choice of end users by
technically preventing switching
between or subscription to different
software applications and services.
Gatekeepers should therefore ensure
a free choice irrespective of whether
they are the manufacturer of any
hardware by means of which such
software applications or services are
accessed and should not raise
artificial technical barriers so as to
make switching impossible or
ineffective. The mere offering of a
given product or service to end
users, including by means of pre-
installation, as well the improvement
of end user offering, such as better
prices or increased quality, would
not in itself constitute a barrier to
switching.

(41) Gatekeepers should not restrict
the free choice of end users by
technically preventing switching
between or subscription to different
software applications and services.
Gatekeepers should therefore ensure
a free choice irrespective of whether
they are the manufacturer of any
hardware by means of which such
software applications or services are
accessed and should not raise
artificial technical barriers so as to
make switching impessiblemore
difficult or ineffective. The mere
offering of a given product or
service to end users, including by
means of pre-installation, as well the
improvement of end user offering,
such as better prices or increased
quality, would not in itself constitute
a barrier to switching.

(41) Gatekeepersshould-netrastrict
the-freechoice-ofThe conduct of
requiring business users or end
users by-teehnically-preventing
B gbetween o sl_ubse_ iptie t_tz

subscribe to or register with any

(41) Gatekeepersshould-netrestrict
the-free-choeice-of The conduct of
requiring business users or end
users py-teehnicatl-proventing
e gbetweeno s_ubse_ i t_tz

subscribe to or register with any

other core platform services:_of
gatekeepers should-therefore-ensure

ofrnrehelecenrete abudinthor
R R e s e
hardware-byas a condition to

access, sign up to or register for a
core platform service gives the
gatekeeper a means of which-such

switehingcapturing and locking-in

further core platform services:_of
gatekeepers should-therefore-ensure

oefneshelectrmepretiieabudathor

tpefieetive—Fhemcrealferng-ela
given-product-oridentified pursuant
to Article 3(7) or which meet the
thresholds in Article 3(2) point (b)
as a condition to use, access, sign
up for or register with a core
platform service gives the
gatekeeper a means of capturing
and locking-in new business users
and end users for their core
platform services by ensuring that

new business users and end users

business users cannot access one

for their core platform services by

core platform service to-end-users;

ensuring that business users cannot
access one core platform service
without also at least registering or
creating an account for the
purposes of receiving a second core
platform service. This conduct also

theluding-by-means-ef-pre-

switchingwithout also at least
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Commission Proposal

gives gatekeepers a potential

registering or creating an account

advantage in terms of accumulation

for the purposes of receiving a

of data. As such, this conduct is

second core platform service. This

liable to raise barriers to entry.

conduct also gives gatekeepers a

potential advantage in terms of
accumulation of data. As such, this
conduct is liable to raise barriers to

entry.

Recital 42

53

(42) The conditions under which
gatekeepers provide online
advertising services to business users
including both advertisers and
publishers are often non-transparent
and opaque. This opacity is partly
linked to the practices of a few
platforms, but is also due to the
sheer complexity of modern day
programmatic advertising. The
sector is considered to have become
more non-transparent after the
introduction of new privacy
legislation, and is expected to
become even more opaque with the
announced removal of third-party
cookies. This often leads to a lack of
information and knowledge for
advertisers and publishers about the
conditions of the advertising services
they purchased and undermines their
ability to switch to alternative
providers of online advertising
services. Furthermore, the costs of
online advertising are likely to be

(42) The conditions under which
gatekeepers provide online
advertising services to business users
including both advertisers and
publishers are often non-transparent
and opaque. This opacity is partly
linked to the practices of a few
platforms, but is also due to the
sheer complexity of modern day
programmatic advertising. The
sector is considered to have become
more non-transparent after the
introduction of new privacy
legislation, and is expected to
become even more opaque with the
announced removal of third-party
cookies. This often leads to a lack of
information and knowledge for
advertisers and publishers about the
conditions of the advertising services
they purchased and undermines their
ability to switch to alternative
providers of online advertising
services. Furthermore, the costs of
online advertising are likely to be

(42) The conditions under which
gatekeepers provide online
advertising services to business users
including both advertisers and
publishers are often non-transparent
and opaque. This opacity is partly
linked to the practices of a few
platforms, but is also due to the
sheer complexity of modern day
programmatic advertising. The
sector is considered to have become
more non-transparent after the
introduction of new privacy
legislation, and is expected to
become even more opaque with the
announced removal of third-party
cookies. This often leads to a lack of
information and knowledge for
advertisers and publishers about the
conditions of the advertising services
they purchased and undermines their
ability to switch to alternative
providers-efundertakings providing
online advertising services.
Furthermore, the costs of online

(42) The conditions under which
gatekeepers provide online
advertising services to business users
including both advertisers and
publishers are often non-transparent
and opaque. This opacity is partly
linked to the practices of a few
platforms, but is also due to the
sheer complexity of modern day
programmatic advertising. The
sector is considered to have become
mere-noR-transparentless
transparent after the introduction of
new privacy legislation-ane-is
expected-to-become even-more

opaque with the announced removal
of-third-party-cookies. This often
leads to a lack of information and
knowledge for advertisers and
publishers about the conditions of
the advertising services they
purehasedpurchase and undermines
their ability to switch te-alternative

providers-ofbetween undertakings
providing online advertising
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higher than they would be in a fairer,
more transparent and contestable
platform environment. These higher
costs are likely to be reflected in the
prices that end users pay for many
daily products and services relying
on the use of online advertising.
Transparency obligations should
therefore require gatekeepers to
provide advertisers and publishers to
whom they supply online advertising
services, when requested and to the
extent possible, with information
that allows both sides to understand
the price paid for each of the
different advertising services
provided as part of the relevant
advertising value chain.

EP Mandate

higher than they would be in a fairer,
more transparent and contestable
platform environment. These higher
costs are likely to be reflected in the
prices that end users pay for many
daily products and services relying
on the use of online advertising.
Transparency obligations should
therefore require gatekeepers to
provide advertisers and publishers to
whom they supply online advertising
services, with free of charge
effective, high-quality, continuous
and real-time when requested and to
the extent possible, with information
that allows both sides to understand
the price paid for each of the
different advertising services
provided as part of the relevant
advertising value chain_and the
availability and visibility of
advertisement.

Council Mandate

advertising are likely to be higher
than they would be in a fairer, more
transparent and contestable platform
environment. These higher costs are
likely to be reflected in the prices
that end users pay for many daily
products and services relying on the
use of online advertising.
Transparency obligations should
therefore require gatekeepers to
provide advertisers and publishers to
whom they supply online advertising
services, when-requestedwithin one
month after a request and to the
extent possible, with information
that allows both sides to understand
the price paid for each of the
different advertising services
provided as part of the relevant
advertising value chain.

Draft Agreement

services. Furthermore, the costs of
online advertising under these
conditions are likely to be higher
than they would be in a fairer, more
transparent and contestable platform
environment. These higher costs are
likely to be reflected in the prices
that end users pay for many daily
products and services relying on the
use of online advertising.
Transparency obligations should
therefore require gatekeepers to
provide advertisers and publishers to
whom they supply online advertising
services, when requested, with free
of charge i
with information that allows both
sides to understand the price paid for
each of the different advertising
services provided as part of the
relevant advertising value chain.
This information should be
provided, upon reguest, to an
advertiser at the level of an
individual advertisement in relation
to the price and fees charged to that
advertiser and, subject to an
agreement by the publisher owning
the inventory where the
advertisement is displayed, the
remuneration received by that
consenting publisher. The provision
of this information on a daily basis
will allow advertisers to receive
information that has a sufficient
level of granularity necessary to
compare the costs of using the
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online advertising services of
gatekeepers with the costs of using
online advertising services of
alternative undertakings. In case
some publishers do not provide
their consent to the sharing of the
relevant information with the
advertiser, the gatekeeper should
provide the advertiser with the
information about the daily average
remuneration received by those
publishers for the relevant
advertisements. The same
obligation and principles of sharing
the relevant information
concerning the provision of online
advertising services should apply in
case of requests by publishers.
Since gatekeepers may use different
pricing models for the provision of
online advertising services to
advertisers and publishers, for
instance a price per impression, per
view or any other criterion,
gatekeepers should also provide the
method with which each of the
prices and remunerations are
calculated.

Text Origin: Auxiliary

| Recital 43

54

(43) A gatekeeper may in certain
circumstances have a dual role as a
provider of core platform services

(43) A gatekeeper may in certain
circumstances have a dual role as a
provider of core platform services

(43) A gatekeeper may in certain
circumstances have a dual role as a

provider-ofan undertaking

(43) A gatekeeper may in certain
circumstances have a dual role as a

provider-ofan undertaking
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whereby it provides a core platform
service to its business users, while
also competing with those same
business users in the provision of the
same or similar services or products
to the same end users. In these
circumstances, a gatekeeper may
take advantage of its dual role to use
data, generated from transactions by
its business users on the core
platform, for the purpose of its own
services that offer similar services to
that of its business users. This may
be the case, for instance, where a
gatekeeper provides an online
marketplace or app store to business
users, and at the same time offer
services as an online retailer or
provider of application software
against those business users. To
prevent gatekeepers from unfairly
benefitting from their dual role, it
should be ensured that they refrain
from using any aggregated or non-
aggregated data, which may include
anonymised and personal data that is
not publicly available to offer
similar services to those of their
business users. This obligation
should apply to the gatekeeper as a
whole, including but not limited to
its business unit that competes with
the business users of a core platform
service.

EP Mandate

whereby it provides a core platform
service to its business users, while
also competing with those same
business users in the provision of the
same or similar services or products
to the same end users. In these
circumstances, a gatekeeper may
take advantage of its dual role to use
data, generated from transactions by
its business users on the core
platform, for the purpose of its own
services that offer similar services to
that of its business users. This may
be the case, for instance, where a
gatekeeper provides an online
marketplace or app store to business
users, and at the same time offer
services as an online retailer or
provider of application software
against those business users. To
prevent gatekeepers from unfairly
benefitting from their dual role, it
should be ensured that they refrain
from using any aggregated or non-
aggregated data, which may include
anonymised and personal data that is
not publicly available to offer
similar services to those of their
business users. This obligation
should apply to the gatekeeper as a
whole, including but not limited to
its business unit that competes with
the business users of a core platform
service.

Council Mandate

providing core platform services
whereby it provides a core platform
service possibly together with an
ancillary service to its business
users, while also competing with
those same business users in the
provision of the same or similar
services or products to the same end
users. In these circumstances, a
gatekeeper may take advantage of its
dual role to use data, generated from
transactions by its business users on
the core platform_services or on the
ancillary services, for the purpose of
its own services that offer similar
services to that of its business users.
This may be the case, for instance,
where a gatekeeper provides an
online marketplace or app store to
business users, and at the same time
offer services as an online retailer or
provider-ofundertaking providing
application software against those
business users. To prevent
gatekeepers from unfairly
benefitting from their dual role, it
should be ensured that they refrain
from using any aggregated or non-
aggregated data, which may include
anonymised and personal data that is
not publicly available to offer
similar services to those of their
business users. This obligation
should apply to the gatekeeper as a
whole, including but not limited to
its business unit that competes with
the business users of a core platform

Draft Agreement

providing core platform services
whereby it provides a core platform
service, and possibly other services
offered together with or in support
of that core platform service, to its
business users, while also competing
or intending to compete with those
same business users in the provision
of the same or similar services or
products to the same end users. In
these circumstances, a gatekeeper
may take advantage of its dual role
to use data, generated from
transaetionsor provided by its
business users erin the context of
activities by those business users
when using the core platform
services or the services offered
together with or in support of those
core platform services, for the
purpose of its own services that-offer
simiar-services-to-thator products.
The data of the business user may
also include any data generated by
or provided during the activities of
its businessend users. This may be
the case, for instance, where a
gatekeeper provides an online
marketplace or app store to business
users, and at the same time
offeroffers services as an entine
retatler-erprovider-ofundertaking
providing online retail services or
application software-agatnst-these
business-users. To prevent
gatekeepers from unfairly
benefitting from their dual role, it

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act) (Text with EEA relevance) 2020/0374(COD) 08-
04-2022 at 11h56 62/348




Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

service_and the ancillary services.

should be ensured that they refrain
from using any aggregated or non-
aggregated data, which may include
anonymised and personal data that is
not publicly available to offer
similar services to those of their
business users. This obligation
should apply to the gatekeeper as a
whole, including but not limited to
its business unit that competes with
the business users of a core platform
service.

Text Origin: Auxiliary

| Recital 44

(44) Business users may also
purchase advertising services from a
provider of core platform services
for the purpose of providing goods
and services to end users. In this
case, it may occur that the data are
not generated on the core platform
service, but are provided to the core
platform service by the business user
or are generated based on its
operations through the core platform
service concerned. In certain
instances, that core platform service
providing advertising may have a
dual role, as intermediary and as
provider of advertising services.
Accordingly, the obligation
prohibiting a dual role gatekeeper
from using data of business users

55

(44) Business users may also
purchase advertising services from a
provider of core platform services
for the purpose of providing goods
and services to end users. In this
case, it may occur that the data are
not generated on the core platform
service, but are provided to the core
platform service by the business user
or are generated based on its
operations through the core platform
service concerned. In certain
instances, that core platform service
providing advertising may have a
dual role, as intermediary and as
provider of advertising services.
Accordingly, the obligation
prohibiting a dual role gatekeeper
from using data of business users

(44) Business users may also
purchase advertising services from a
provider-ofan undertaking
providing core platform services for
the purpose of providing goods and
services to end users. In this case, it
may occur that the data are not
generated on the core platform
service, but are provided to the core
platform service by the business user
or are generated based on its
operations through the core platform
service concerned. In certain
instances, that core platform service
providing advertising may have a
dual role, as intermediary and as
providerofundertaking providing

(44) Business users may also
purchase advertising services from a
provider-ofan undertaking
providing core platform services for
the purpose of providing goods and
services to end users. In this case, it
may occur that the data are not
generated on the core platform
service, but are provided to the core
platform service by the business user
or are generated based on its
operations through the core platform
service concerned. In certain
instances, that core platform service
providing advertising may have a
dual roleas-intermediary as an

undertaking providing advertising

advertising services. Accordingly,
the obligation prohibiting a dual role

services and as providerof
advertising-servicesundertaking
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should apply also with respect to the
data that a core platform service has
received from businesses for the
purpose of providing advertising
services related to that core platform

should apply also with respect to the
data that a core platform service has
received from businesses for the
purpose of providing advertising
services related to that core platform

gatekeeper from using data of
business users should apply also
with respect to the data that a core
platform service has received from
businesses for the purpose of

Draft Agreement

providing services competing with
business users. Accordingly, the
obligation prohibiting a dual role
gatekeeper from using data of
business users should apply also

service. service._Moreover the gatekeeper providing advertising services with respect to the data that a core
should refrain from disclosing any | related to that core platform service. | platform service has received from
commercially sensitive information businesses for the purpose of
obtained in connection with one of providing advertising services
its advertising services to any third related to that core platform service.
party belonging to the same o .
undertaking and from using such U CIriienie AU
commercially sensitive information
for any purposes other than the
provision of the specific advertising
service unless this is necessary for
carrying out a business transaction.

| Recital 45 |

(45) In relation to cloud computing
services, this obligation should
extend to data provided or generated
by business users of the gatekeeper
in the context of their use of the
cloud computing service of the
gatekeeper, or through its software
56 application store that allows end
users of cloud computing services
access to software applications. This
obligation should not affect the right
of gatekeepers to use aggregated
data for providing ancillary data
analytics services, subject to
compliance with Regulation
2016/679 and Directive 2002/58/EC

(45) In relation to cloud computing
services, this obligation should
extend to data provided or generated
by business users of the gatekeeper
in the context of their use of the
cloud computing service of the
gatekeeper, or through its software
application store that allows end
users of cloud computing services
access to software applications. This
obligation should not affect the right
of gatekeepers to use aggregated
data for providing ancillary data
analytics services, subject to
compliance with Regulation
2016/679 and Directive 2002/58/EC

(45) In relation to cloud computing
services, this obligation should
extend to data provided or generated
by business users of the gatekeeper
in the context of their use of the
cloud computing service of the
gatekeeper, or through its software
application store that allows end
users of cloud computing services
access to software applications. This
obligation should not affect the right
of gatekeepers to use aggregated
data for providing ancillary data
analytics services, subject to

compliance with-Regulation
2016/679-and— Regulation (EU)

(45) In relation to cloud computing
services, this obligation should
extend to data provided or generated
by business users of the gatekeeper
in the context of their use of the
cloud computing service of the
gatekeeper, or through its software
application store that allows end
users of cloud computing services
access to software applications. This
obligation should not affect the right
of gatekeepers to use aggregated
data for providing aneitlaryother
services offered together with or in
support of its core platform service,
such as data analytics services,
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as well as with the relevant
obligations in this Regulation
concerning ancillary services.

as well as with the relevant
obligations in this Regulation
concerning ancillary services.

2016/679 and Directive 2002/58/EC
as well as with the relevant
obligations in this Regulation
concerning ancillary services.

subject to compliance with

Regulation-2016/679-and
Regulation (EU) 2016/679 and
Directive 2002/58/EC as well as
with the relevant obligations in this
Regulation concerning aneilarysuch
services.

Text Origin: Auxiliary

Recital 46

57

(46) A gatekeeper may use different
means to favour its own services or
products on its core platform service,
to the detriment of the same or
similar services that end users could
obtain through third parties. This
may for instance be the case where
certain software applications or
services are pre-installed by a
gatekeeper. To enable end user
choice, gatekeepers should not
prevent end users from un-installing
any pre-installed software
applications on its core platform
service and thereby favour their own
software applications.

(46) A gatekeeper may use different
means to favour its own services or
products on its core platform service,
to the detriment of the same or
similar services that end users could
obtain through third parties. This
may for instance be the case where
certain software applications or
services are pre-installed by a
gatekeeper. To enable end user
choice, gatekeepers should not
prevent end users from un-installing
any pre-installed software
applications on its core platform
service and thereby favour their own
software applications. The
gatekeeper may restrict such un-
installation when such applications
are essential to the functioning of

(46) A gatekeeper maycan use
different means to favour its own_or
third party services or products on
its-core-platform-servicean

operating system it provﬂes or

(46) A gatekeeper maycan use
different means to favour its own or
third party services or products on
its eore-platform-serviceoperating

system, virtual assistant or web

effectively controls, to the detriment
of the same or similar services that
end users could obtain through third
parties. This may for instance be the
case where certain software
applications or services are pre-
installed by a gatekeeper. To enable
end user choice, gatekeepers should
not exclusively enable their own
software applications and should
not prevent end users from un-
installing any pre-installed software
applications on an operating system

browser, to the detriment of the
same or similar services that end
users could obtain through other
third parties. This may for instance
be the case where certain software
applications or services are pre-
installed by a gatekeeper. To enable
end user choice, gatekeepers should
not prevent end users from un-
installing any-pre-instatied software
applications on its eere-platform
service-and-therebyoperating

system. The gatekeeper may restrict

they provide or effectively control

such un-installation only when

the operating system or the device.

its core platform service and thereby
favour their own_or third party

such applications are essential to
the functioning of the operating

software applications.

system or the device. Gatekeepers
should also allow end users to
easily change the default settings
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on the operating system, virtual

assistant and web browser when

those favour their own software

applications_and services. This
includes prompting a choice screen,

at the moment of the users’ first use
of an online search engine, virtual

assistant or web browser of the

gatekeeper designated pursuant to

Article 3(7), allowing end users to

select an alternative default service

when the operating system of the

gatekeeper directs end users to the

gatekeepers’ designated online

search engine, virtual assistant

and/or web browser and when the

virtual assistant and/or the web

browser of the gatekeeper direct the

user to the gatekeepers’ designated

online search engine.

| Recital 47

58

(47) The rules that the gatekeepers
set for the distribution of software
applications may in certain
circumstances restrict the ability of
end users to install and effectively
use third party software applications
or software application stores on
operating systems or hardware of the
relevant gatekeeper and restrict the
ability of end users to access these
software applications or software
application stores outside the core
platform services of that gatekeeper.

(47) The rules that the gatekeepers
set for the distribution of software
applications may in certain
circumstances restrict the ability of
end users to install and effectively
use third party software applications
or software application stores on
operating systems or hardware of the
relevant gatekeeper and restrict the
ability of end users to access these
software applications or software
application stores outside the core
platform services of that gatekeeper.

(47) The rules that the gatekeepers
set for the distribution of software
applications may in certain
circumstances restrict the ability of
end users to install and effectively
use third party software applications
or software application stores on
operating systems or hardware of the
relevant gatekeeper and restrict the
ability of end users to access these
software applications or software
application stores outside the core
platform services of that gatekeeper.

(47) The rules that the gatekeepers
set for the distribution of software
applications may in certain
circumstances restrict the ability of
end users to install and effectively
use third party software applications
or software application stores on
operating systems or hardware of the
relevant gatekeeper and restrict the
ability of end users to access these
software applications or software
application stores outside the core
platform services of that gatekeeper.
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Such restrictions may limit the
ability of developers of software
applications to use alternative
distribution channels and the ability
of end users to choose between
different software applications from
different distribution channels and
should be prohibited as unfair and
liable to weaken the contestability of
core platform services. In order to
ensure that third party software
applications or software application
stores do not endanger the integrity
of the hardware or operating system
provided by the gatekeeper the
gatekeeper concerned may
implement proportionate technical or
contractual measures to achieve that
goal if the gatekeeper demonstrates
that such measures are necessary and
justified and that there are no less
restrictive means to safeguard the
integrity of the hardware or
operating system.

EP Mandate

Such restrictions may limit the
ability of developers of software
applications to use alternative
distribution channels and the ability
of end users to choose between
different software applications from
different distribution channels and
should be prohibited as unfair and
liable to weaken the contestability of
core platform services. To ensure
contestability, the gatekeeper
should prompt where relevant the
end user to decide whether the
downloaded application or app
store should become the default. In
order to ensure that third party
software applications or software
application stores do not endanger
the integrity of the hardware or
operating system provided by the
gatekeeper the gatekeeper concerned
may implement proportionate
technical or contractual measures to
achieve that goal if the gatekeeper
demonstrates that such measures are
necessary and justified and that there
are no less restrictive means to
safeguard the integrity of the
hardware or operating system.

Council Mandate

Such restrictions may limit the
ability of developers of software
applications to use alternative
distribution channels and the ability
of end users to choose between
different software applications from
different distribution channels and
should be prohibited as unfair and
liable to weaken the contestability of
core platform services. In order to
ensure that third party software
applications or software application
stores do not endanger the integrity
of the hardware or operating system
provided by the gatekeeper the
gatekeeper concerned may
implement necessary and
proportionate technical or
contractual measures to achieve that
goal if the gatekeeper demonstrates
that such measures are necessary and
justified and that there are no less
restrictive means to safeguard the
integrity of the hardware or
operating system.

Draft Agreement

Such restrictions may limit the
ability of developers of software
applications to use alternative
distribution channels and the ability
of end users to choose between
different software applications from
different distribution channels and
should be prohibited as unfair and
liable to weaken the contestability of
core platform services. To ensure
contestability, the gatekeeper
should furthermore allow the third
party software applications or
software application stores to
prompt the end user to decide
whether that service should become
the default and enable that change
to be carried out easily. In order to
ensure that third party software
applications or software application
stores do not endanger the integrity
of the hardware or operating system
provided by the gatekeeper the
gatekeeper concerned may
implement proportionate technical or
contractual measures to achieve that
goal if the gatekeeper demonstrates
that such measures are necessary and
justified and that there are no less
restrictive means to safeguard the
integrity of the hardware or
operating system._The integrity of
the hardware or the operating
system should include any design
options that are necessary to be
implemented and maintained in
order for the hardware or the
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operating system to be protected
against unauthorised access, by
ensuring that security controls
specified for the hardware or the
operating system concerned cannot
be compromised. Furthermore, in
order to ensure that third party
software applications or software
application stores do not undermine
end users’ security, the gatekeeper
may implement strictly necessary
and proportionate measures and
settings, other than default settings,
enabling end users to effectively
protect security in relation to third
party software applications or
software application stores if the
gatekeeper demonstrates that such
measures and settings are strictly
necessary and justified and that
there are no less restrictive means
to achieve that goal. The gatekeeper
should be prevented from
implementing such measures as a
default setting or pre-installation.

Text Origin: Commission

Proposal
| Recital 47a
(47a) Furthermore, in order to
58a enable end users to safequard their

security, the gatekeeper should not
be prevented from taking the strictly
necessary and proportionate
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technical measures, if the
gatekeeper demonstrates that such
measures are necessary and
justified and that there are no less
restrictive means to achieve this
goal. This may include appropriate
security-related information by
gatekeepers and, for the purpose of
parental control, the possibility for
end users to deactivate and
reactivate third party software
applications or software
applications stores.

Draft Agreement

| Recital 48

59

(48) Gatekeepers are often
vertically integrated and offer certain
products or services to end users
through their own core platform
services, or through a business user
over which they exercise control
which frequently leads to conflicts
of interest. This can include the
situation whereby a gatekeeper
offers its own online intermediation
services through an online search
engine. When offering those
products or services on the core
platform service, gatekeepers can
reserve a better position to their own
offering, in terms of ranking, as
opposed to the products of third
parties also operating on that core
platform service. This can occur for
instance with products or services,

(48) Gatekeepers are often
vertically integrated and offer certain
products or services to end users
through their own core platform
services, or through a business user
over which they exercise control
which frequently leads to conflicts
of interest. This can include the
situation whereby a gatekeeper
offers its own online intermediation
services through an online search
engine. When offering those
products or services on the core
platform service, gatekeepers can
reserve a better position to their own
offering, in terms of ranking, as
opposed to the products of third
parties also operating on that core
platform service. This can occur for
instance with products or services,

(48) Gatekeepers are often
vertically integrated and offer certain
products or services to end users
through their own core platform
services, or through a business user
over which they exercise control
which frequently leads to conflicts
of interest. This can include the
situation whereby a gatekeeper
offers its own online intermediation
services through an online search
engine. When offering those
products or services on the core
platform service, gatekeepers can
reserve a better position to their own
offering_of online intermediation
services, online social networking

(48) Gatekeepers are often
vertically integrated and offer certain
products or services to end users
through their own core platform
services, or through a business user
over which they exercise control
which frequently leads to conflicts
of interest. This can include the
situation whereby a gatekeeper
offers its own online intermediation
services through an online search
engine. When offering those
products or services on the core
platform service, gatekeepers can
reserve a better position to their own
offering, in terms of ranking, and
related indexing and crawling, as

services or video-sharing platform
services, in terms of ranking, as
opposed to the products of third

opposed to the products of third
parties also operating on that core
platform service. This can occur for
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including other core platform
services, which are ranked in the
results communicated by online
search engines, or which are partly
or entirely embedded in online
search engines results, groups of
results specialised in a certain topic,
displayed along with the results of
an online search engine, which are
considered or used by certain end
users as a service distinct or
additional to the online search
engine. Other instances are those of
software applications which are
distributed through software
application stores, or products or
services that are given prominence
and display in the newsfeed of a
social network, or products or
services ranked in search results or
displayed on an online marketplace.
In those circumstances, the
gatekeeper is in a dual-role position
as intermediary for third party
providers and as direct provider of
products or services of the
gatekeeper. Consequently, these
gatekeepers have the ability to
undermine directly the contestability
for those products or services on
these core platform services, to the
detriment of business users which
are not controlled by the gatekeeper.

EP Mandate

including other core platform
services, which are ranked in the
results communicated by online
search engines, or which are partly
or entirely embedded in online
search engines results, groups of
results specialised in a certain topic,
displayed along with the results of
an online search engine, which are
considered or used by certain end
users as a service distinct or
additional to the online search
engine. Such preferential or
embedded display of a separate
online intermediation service
should constitute a favouring
irrespective of whether the
information or results within the
favoured groups of specialised
results may also be provided by
competing services and are as such

ranked in a non-discriminatory
way. Other instances are those of
software applications which are
distributed through software
application stores, or products or
services that are given prominence
and display in the newsfeed of a
social network, or products or
services ranked in search results or
displayed on an online marketplace.
In those circumstances, the
gatekeeper is in a dual-role position
as intermediary for third party
providers and as direct provider of
products or services of the
gatekeeper_leading to conflicts of

Council Mandate

parties also operating on that core
platform service. This can occur for
instance with products or services,
including other core platform
services, which are ranked in the
results communicated by online
search engines, or which are partly
or entirely embedded in online
search engines results, groups of
results specialised in a certain topic,
displayed along with the results of
an online search engine, which are
considered or used by certain end
users as a service distinct or
additional to the online search
engine. Other instances are those of
software applications which are
distributed through software
application stores, or products or
services that are given prominence
and display in the newsfeed of a
social network, or products or
services ranked in search results or
displayed on an online marketplace.
In those circumstances, the
gatekeeper is in a dual-role position
as intermediary for third party
providersundertakings and as direct
provider-ofundertaking directly

Draft Agreement

instance with products or services,
including other core platform
services, which are ranked in the
results communicated by online
search engines, or which are partly
or entirely embedded in online
search engines results, groups of
results specialised in a certain topic,
displayed along with the results of
an online search engine, which are
considered or used by certain end
users as a service distinct or
additional to the online search
engine. Other instances are those of
software applications which are
distributed through software
application stores, or videos
distributed through a video sharing
platform, or products or services that
are given prominence and display in
the newsfeed of a social network, or
products or services ranked in search
results or displayed on an online
marketplace, or products or services
offered through a virtual assistant.
Such reserving of a better position
of gatekeeper’s own offering may
take place even before ranking
following a query, such as during

providing products or services of the
gatekeeper. Consequently, these
gatekeepers have the ability to
undermine directly the contestability
for those products or services on
these core platform services, to the
detriment of business users which
are not controlled by the gatekeeper.

crawling and indexing. For
example, already during crawling,
which is a discovery process by
which new and updated content
online is being found, as well as
indexing, which entails storing and
organising of the content found
during the crawling process, the
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interest. Consequently, these
gatekeepers have the ability to
undermine directly the contestability
for those products or services on
these core platform services, to the
detriment of business users which
are not controlled by the gatekeeper.

gatekeeper may favour its own
content as opposed to content of
third parties. In those circumstances,
the gatekeeper is in a dual-role
position as intermediary for third
party-previders_undertakings and as
undertaking directly providing
direct-previdersof products or
services of the gatekeeper.
Consequently, these gatekeepers
have the ability to undermine
directly the contestability for those
products or services on these core
platform services, to the detriment of
business users which are not
controlled by the gatekeeper.

Recital 49

60

(49) In such situations, the
gatekeeper should not engage in any
form of differentiated or preferential
treatment in ranking on the core
platform service, whether through
legal, commercial or technical
means, in favour of products or
services it offers itself or through a
business user which it controls. To
ensure that this obligation is
effective, it should also be ensured
that the conditions that apply to such
ranking are also generally fair.
Ranking should in this context cover
all forms of relative prominence,
including display, rating, linking or
voice results. To ensure that this

(49) In such situations, the
gatekeeper should not engage in any
form of differentiated or preferential
treatment in ranking on the core
platform service, whether through
legal, commercial or technical
means, in favour of products or
services it offers itself or through a
business user which it controls. To
ensure that this obligation is
effective, it should also be ensured
that the conditions that apply to such
ranking are also generally fair.
Ranking should in this context cover
all forms of relative prominence,
including display, rating, linking or
voice results. To ensure that this

(49) In such situations, the
gatekeeper should not engage in any
form of differentiated or preferential
treatment in ranking on the core
platform service, whether through
legal, commercial or technical
means, in favour of products or
services it offers itself or through a
business user which it controls. To
ensure that this obligation is
effective, it should also be ensured
that the conditions that apply to such
ranking are also generally fair.
Ranking should in this context cover
all forms of relative prominence,
including display, rating, linking or
voice results. To ensure that this

(49) In such situations, the
gatekeeper should not engage in any
form of differentiated or preferential
treatment in ranking on the core
platform service, and related
indexing and crawling, whether
through legal, commercial or
technical means, in favour of
products or services it offers itself or
through a business user which it
controls. To ensure that this
obligation is effective, it should also
be ensured that the conditions that
apply to such ranking are also
generally fair_ and transparent.
Ranking should in this context cover
all forms of relative prominence,
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obligation is effective and cannot be
circumvented it should also apply to
any measure that may have an
equivalent effect to the differentiated
or preferential treatment in ranking.
The guidelines adopted pursuant to
Article 5 of Regulation (EU)
2019/1150 should also facilitate the
implementation and enforcement of
this obligation.!

1. Commission Notice: Guidelines on
ranking transparency pursuant to Regulation
(EU) 2019/1150 of the European Parliament
and of the Council (OJ C 424, 8.12.2020, p.
1).

EP Mandate

obligation is effective and cannot be
circumvented it should also apply to
any measure that may have an
equivalent effect to the differentiated
or preferential treatment in ranking.
In addition, to avoid any conflicts
of interest, gatekeepers should be
required to treat its own product or
services, as a separate commercial
entity that is commercially viable as
a stand-alone service. The
guidelines adopted pursuant to
Article 5 of Regulation (EU)
2019/1150 should also facilitate the
implementation and enforcement of
this obligation.*

1. Commission Notice: Guidelines on
ranking transparency pursuant to Regulation
(EU) 2019/1150 of the European Parliament
and of the Council (OJ C 424, 8.12.2020, p.
1).

Council Mandate

obligation is effective and cannot be
circumvented it should also apply to
any measure that may have an
equivalent effect to the differentiated
or preferential treatment in ranking.
The guidelines adopted pursuant to
Article 5 of Regulation (EU)
2019/1150 should also facilitate the
implementation and enforcement of
this obligation.

1. Commission Notice: Guidelines on
ranking transparency pursuant to Regulation
(EU) 2019/1150 of the European Parliament
and of the Council (OJ C 424, 8.12.2020, p.
1).

Draft Agreement

including display, rating, linking or
voice results.and should also
include instances where a core
platform service presents or
communicates only one result to the
end user. To ensure that this
obligation is effective and cannot be
circumvented it should also apply to
any measure that may have an
equivalent effect to the differentiated
or preferential treatment in ranking.
The guidelines adopted pursuant to
Article 5 of Regulation (EU)
2019/1150 should also facilitate the
implementation and enforcement of
this obligation.*

1.G
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Recital 50

61

(50) Gatekeepers should not restrict
or prevent the free choice of end
users by technically preventing
switching between or subscription to
different software applications and
services. This would allow more
providers to offer their services,
thereby ultimately providing greater
choice to the end user. Gatekeepers
should ensure a free choice
irrespective of whether they are the
manufacturer of any hardware by

(50) Gatekeepers should not restrict
or prevent the free choice of end
users by technically preventing
switching between or subscription to
different software applications and
services. This would allow more
providers to offer their services,
thereby ultimately providing greater
choice to the end user. Gatekeepers
should ensure a free choice
irrespective of whether they are the
manufacturer of any hardware by

(50) Gatekeepers should not restrict
or prevent the free choice of end
users by technically or otherwise
preventing switching between or
subscription to different software
applications and services. This
would allow more
providersundertakings to offer their
services, thereby ultimately
providing greater choice to the end
user. Gatekeepers should ensure a
free choice irrespective of whether

(50) Gatekeepers should not restrict
or prevent the free choice of end
users by technically or otherwise
preventing switching between or
subscription to different software
applications and services. This
would allow more
providersundertakings to offer their
services, thereby ultimately
providing greater choice to the end
user. Gatekeepers should ensure a
free choice irrespective of whether
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means of which such software
applications or services are accessed
and shall not raise artificial technical
barriers so as to make switching
impossible or ineffective. The mere
offering of a given product or
service to consumers, including by
means of pre-installation, as well as
the improvement of the offering to
end users, such as price reductions
or increased quality, should not be
construed as constituting a
prohibited barrier to switching.

means of which such software
applications or services are accessed
and shall not raise artificial technical
barriers so as to make switching
impossible or ineffective. The mere
offering of a given product or
service to consumers, including by
means of pre-installation, as well as
the improvement of the offering to
end users, such as price reductions
or increased quality, should not be
construed as constituting a
prohibited barrier to switching.

they are the manufacturer of any
hardware by means of which such
software applications or services are
accessed and shall not raise artificial
technical or other barriers so as to
make switching impossible or
ineffective. The mere offering of a
given product or service to
consumers, including by means of
pre-installation, as well as the
improvement of the offering to end
users, such as price reductions or
increased quality, should not be
construed as constituting a
prohibited barrier to switching.

they are the manufacturer of any
hardware by means of which such
software applications or services are
accessed and shall not raise artificial
technical_or other barriers so as to
make switching impossible or
ineffective. The mere offering of a
given product or service to
consumers, including by means of
pre-installation, as well as the
improvement of the offering to end
users, such as price reductions or
increased quality, should not be
construed as constituting a
prohibited barrier to switching.

Text Origin: Council Mandate

| Recital 51

(51) Gatekeepers can hamper the
ability of end users to access online
content and services including
software applications. Therefore,
rules should be established to ensure
that the rights of end users to access
an open internet are not

62 compromised by the conduct of
gatekeepers. Gatekeepers can also
technically limit the ability of end
users to effectively switch between
different Internet access service
providers, in particular through their
control over operating systems or
hardware. This distorts the level
playing field for Internet access

(51) Gatekeepers can hamper the
ability of end users to access online
content and services including
software applications. Therefore,
rules should be established to ensure
that the rights of end users to access
an open internet are not
compromised by the conduct of
gatekeepers. Gatekeepers can also
technically limit the ability of end
users to effectively switch between
different Internet access service
providers, in particular through their
control over operating systems or
hardware. This distorts the level
playing field for Internet access

(51) Gatekeepers can hamper the
ability of end users to access online
content and services including
software applications. Therefore,
rules should be established to ensure
that the rights of end users to access
an open internet are not
compromised by the conduct of
gatekeepers. Gatekeepers can also
technically limit the ability of end
users to effectively switch between
different undertakings providing
Internet access service-providers, in
particular through their control over
operating systems or hardware. This
distorts the level playing field for

(51) Gatekeepers can hamper the
ability of end users to access online
content and services including
software applications. Therefore,
rules should be established to ensure
that the rights of end users to access
an open internet are not
compromised by the conduct of
gatekeepers. Gatekeepers can also
technically limit the ability of end
users to effectively switch between
different undertakings providing
Internet access service-providers, in
particular through their control over
operating systems or hardware. This
distorts the level playing field for
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services and ultimately harms end
users. It should therefore be ensured
that gatekeepers do not unduly
restrict end users in choosing their
Internet access service provider.

EP Mandate

services and ultimately harms end
users. It should therefore be ensured
that gatekeepers do not unduly
restrict end users in choosing their
Internet access service provider.

Council Mandate

Internet access services and
ultimately harms end users. It should
therefore be ensured that gatekeepers
do not unduly restrict end users in
choosing the undertaking providing
their Internet access service

provider.

Draft Agreement

Internet access services and
ultimately harms end users. It should
therefore be ensured that gatekeepers
do not unduly restrict end users in
choosing the undertaking providing
their Internet access service

Sreniden

Text Origin: Council Mandate

Recital 51a

(51a) A gatekeeper may provide
services or hardware, such as
wearable devices, that access
software or hardware features of a
device accessed or controlled via an
operating system or virtual assistant
in order to offer specific
functionalities to end users. In this

62a case competing service or hardware
providers, such as providers of
wearable devices, require equally
effective interoperability with, and
access for the purposes of
interoperability to, the same
software or hardware features to be
able to provide a competitive
offering to end users.

| Recital 52

63

(52) Gatekeepers may also have a
dual role as developers of operating
systems and device manufacturers,

(52) Gatekeepers may also have a
dual role as developers of operating
systems and device manufacturers,

(52) Gatekeepers may also have a
dual role as developers of operating
systems and device manufacturers,

(52) Gatekeepers may also have a
dual role as developers of operating
systems and device manufacturers,
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including any technical functionality
that such a device may have. For
example, a gatekeeper that is a
manufacturer of a device may
restrict access to some of the
functionalities in this device, such as
near-field-communication
technology and the software used to
operate that technology, which may
be required for the effective
provision of an ancillary service by
the gatekeeper as well as by any
potential third party provider of such
an ancillary service. Such access
may equally be required by software
applications related to the relevant
ancillary services in order to
effectively provide similar
functionalities as those offered by
gatekeepers. If such a dual role is
used in a manner that prevents
alternative providers of ancillary
services or of software applications
to have access under equal
conditions to the same operating
system, hardware or software
features that are available or used in
the provision by the gatekeeper of
any ancillary services, this could
significantly undermine innovation
by providers of such ancillary
services as well as choice for end
users of such ancillary services. The
gatekeepers should therefore be
obliged to ensure access under equal
conditions to, and interoperability
with, the same operating system,

EP Mandate

including any technical functionality
that such a device may have. For
example, a gatekeeper that is a
manufacturer of a device may
restrict access to some of the
functionalities in this device, such as
near-field-communication
technology and the software used to
operate that technology, which may
be required for the effective
provision of an ancillary service by
the gatekeeper as well as by any
potential third party provider of such
an ancillary service. Such access
may equally be required by software
applications related to the relevant
ancillary services in order to
effectively provide similar
functionalities as those offered by
gatekeepers. If such a dual role is
used in a manner that prevents
alternative providers of ancillary
services or of software applications
to have access under equal
conditions to the same operating
system, hardware or software
features that are available or used in
the provision by the gatekeeper of
any ancillary services, this could
significantly undermine innovation
by providers of such ancillary
services as well as choice for end
users of such ancillary services. The
gatekeepers should therefore be
obliged to ensure access under equal
conditions to, and interoperability
with, the same operating system,

Council Mandate

including any technical functionality
that such a device may have. For
example, a gatekeeper that is a
manufacturer of a device may
restrict access to some of the
functionalities in this device, such as
near-field-communication
technology and the software used to
operate that technology, which may
be required for the effective
provision of an ancillary service by
the gatekeeper as well as by any
potential third party previder
efundertaking providing such an
ancillary service. Such access may
equally be required by software
applications related to the relevant
ancillary services in order to
effectively provide similar
functionalities as those offered by
gatekeepers. If such a dual role is
used in a manner that prevents
alternative providers-efundertakings
providing ancillary services or of
software applications to have access
under equal conditions to the same
operating system, hardware or
software features that are available
or used in the provision by the
gatekeeper of any ancillary services,
this could significantly undermine
innovation by previders
efundertakings providing such
ancillary services as well as choice
for end users of such ancillary
services. The gatekeepers should
therefore be obliged to ensure access

Draft Agreement

including any technical functionality
that such a device may have. For
example, a gatekeeper that is a
manufacturer of a device may
restrict access to some of the
functionalities in this device, such as
near-field-communication
technology secure elements and
processors, authentication
mechanisms and ane-the software
used to operate that-technoloegythese
technologies, which may be required
for the effective provision of an
ancillarya service by the gatekeeper
i ;
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hardware or software features that
are available or used in the provision
of any ancillary services by the
gatekeeper.

hardware or software features that
are available or used in the provision
of any ancillary services by the
gatekeeper.

under equal conditions to, and
interoperability with, the same
operating system, hardware or
software features that are available
or used in the provision of any

ancillary services by the gatekeeper.

] T -
by-the-gatekeeper-as well as by any
potential third party undertaking
providing such service.

Text Origin: Council Mandate

Recital 52a

(52a) The lack of interconnection (52a) If dual roles are used in a
features among the gatekeeper manner that prevents alternative
services may substantially affect service and hardware providers
users choice and ability to switch from having access under equal
due to the incapacity for end user to conditions to the same operating
reconstruct social connections and system, hardware or software
networks provided by the features that are available or
gatekeeper even if multi-homing is usedby the gatekeeper in the
possible. Therefore, it should be provision of its own complementary

63a allowed for any providers of or supporting services or hardware,

equivalent core platform services to
interconnect with the gatekeepers
number independent interpersonal
communication services or social
network services upon their request
and free of charge. Interconnection
should be provided under the
conditions and guality that are
available or used by the gatekeeper,
while ensuring a high level of
security and personal data

this could significantly undermine
innovation by such alternative
providers as well as choice for end
users. The gatekeepers should,
therefore, be obliged to ensure free
of charge effective interoperability
with, and access for the purposes of
interoperability to, the same
operating system, hardware or
software features that are available
or used in the provision of its own
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EP Mandate

protection. In the particular case of
number-dependant
intercommunication services,
interconnection requirements
should mean giving the possibility
for third-party providers to request
access and interconnection for
features such as text, video, voice
and picture, while it should provide
access and interconnection on basic
features such as posts, likes and
comments for social networking
services. Interconnection measures
of number-independent
interpersonal communication
services should be imposed in
accordance with the provisions of
the Electronic Communications
Code and particularly the
conditions and procedures laid
down in Article 61 thereof. It
should nevertheless presume that
the providers of number-
independent interpersonal
communications services that has
been designated as a gatekeeper,
reaches the conditions required to
trigger the procedures, namely they
reach a significant level of coverage
and user uptake, and should
therefore provide for minimum
applicable interoperability

requirements.

Council Mandate

Draft Agreement

complementary and supporting
services and hardware. Such access
may equally be required by software
applications related to the relevant
services offered together with or in
support of the core platform service
in order to effectively develop and
provide functionalities
interoperable with those offered by
gatekeepers. The aim of the
obligations is to allow competing
third parties to interconnect
through interfaces or similar
solutions to the respective features

as effectively as the gatekeeper’s

own services or hardware.

| Recital 53

64
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(53) The conditions under which
gatekeepers provide online
advertising services to business users
including both advertisers and
publishers are often non-transparent
and opaque. This often leads to a
lack of information for advertisers
and publishers about the effect of a
given ad. To further enhance
fairness, transparency and
contestability of online advertising
services designated under this
Regulation as well as those that are
fully integrated with other core
platform services of the same
provider, the designated gatekeepers
should therefore provide advertisers
and publishers, when requested, with
free of charge access to the
performance measuring tools of the
gatekeeper and the information
necessary for advertisers, advertising
agencies acting on behalf of a
company placing advertising, as well
as for publishers to carry out their
own independent verification of the
provision of the relevant online
advertising services.

(53) The conditions under which
gatekeepers provide online
advertising services to business users
including both advertisers and
publishers are often non-transparent
and opaque. This often leads to a
lack of information for advertisers
and publishers about the effect of a
given ad. To further enhance
fairness, transparency and
contestability of online advertising
services designated under this
Regulation as well as those that are
fully integrated with other core
platform services of the same
provider, the designated gatekeepers
should therefore provide advertisers
and publishers_for entire disclosure
and transparency of the parameters
and data used for decision making,
execution and measurement of the
intermediation services. A
gatekeeper should further provide
when requested, with free of charge
access to the performance measuring
tools of the gatekeeper and the
information necessary for
advertisers, advertising agencies
acting on behalf of a company
placing advertising, as well as for
publishers to carry out their own
independent verification of the
provision of the relevant online
advertising services.

(53) The conditions under which
gatekeepers provide online
advertising services to business users
including both advertisers and
publishers are often non-transparent
and opaque. This often leads to a
lack of information for advertisers
and publishers about the effect of a
given ad. To further enhance
fairness, transparency and
contestability of online advertising
services designated under this
Regulation as well as those that are
fully integrated with other core
platform services of the same
providerundertaking, the designated
gatekeepers should therefore provide
advertisers and publishers, when
requested, with free of charge access
to the performance measuring tools
of the gatekeeper and the
information,_including aggregated

Draft Agreement

(53) The conditions under which
gatekeepers provide online
advertising services to business users
including both advertisers and
publishers are often non-transparent
and opaque. This often leads to a
lack of information for advertisers
and publishers about the effect of a
given ad. To further enhance
fairness, transparency and
contestability of online advertising
services designated under this
Regulation as well as those that are
fully integrated with other core
platform services of the same
providerundertaking,-the-desighated
gatekeepers should therefere-provide
advertisers and publishers, and third
parties authorised by advertisers
and publishers, when requested,
with free of charge access to the
gatekeepers’ performance measuring

data, necessary for advertisers,
advertising agencies acting on behalf
of a company placing advertising, as
well as for publishers to carry out
their own independent verification of
the provision of the relevant online
advertising services effectively.

tools of the gatekeeper and the
nformationand the data, including
aggregated and non-aggregated
data, necessary for advertisers,
advertising agencies acting on behalf
of a company placing advertising, as
well as for publishers to carry out
their own independent verification of
the provision of the relevant online
advertising services.

Text Origin: EP Mandate

Recital 54
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65

(54) Gatekeepers benefit from
access to vast amounts of data that
they collect while providing the core
platform services as well as other
digital services. To ensure that
gatekeepers do not undermine the
contestability of core platform
services as well as the innovation
potential of the dynamic digital
sector by restricting the ability of
business users to effectively port
their data, business users and end
users should be granted effective and
immediate access to the data they
provided or generated in the context
of their use of the relevant core
platform services of the gatekeeper,
in a structured, commonly used and
machine-readable format. This
should apply also to any other data
at different levels of aggregation that
may be necessary to effectively
enable such portability. It should
also be ensured that business users
and end users can port that data in
real time effectively, such as for
example through high quality
application programming interfaces.
Facilitating switching or multi-
homing should lead, in turn, to an
increased choice for business users
and end users and an incentive for
gatekeepers and business users to
innovate.

(54) Gatekeepers benefit from
access to vast amounts of data that
they collect while providing the core
platform services as well as other
digital services. To ensure that
gatekeepers do not undermine the
contestability of core platform
services as well as the innovation
potential of the dynamic digital
sector by restricting the ability of
business users to effectively port
their data, business users and end
users should be granted effective and
immediate access to the data they
provided or generated in the context
of their use of the relevant core
platform services of the gatekeeper,
in a structured, commonly used and
machine-readable format. This
should apply also to any other data
at different levels of aggregation that
may be necessary to effectively
enable such portability. It should
also be ensured that business users
and end users can port that data in
real time effectively, such as for
example through high quality
application programming interfaces.
Facilitating switching or multi-
homing should lead, in turn, to an
increased choice for business users
and end users and an incentive for
gatekeepers and business users to
innovate.

(54) Gatekeepers benefit from
access to vast amounts of data that
they collect while providing the core
platform services as well as other
digital services. To ensure that
gatekeepers do not undermine the
contestability of core platform
services as well as the innovation
potential of the dynamic digital

sector by restricting-the-ability-of
: troctivel

switching or multi-homing, end
users should be granted effective and
immediate access to the data they
provided or generated-in-the-context
ofthat was generated through their
yse-efactivity on the relevant core
platform services of the gatekeeper;

- ! F g I .
should apply also to any other data
- -
thatmay-he-necessary-to-effectively
Hity—t for the
purposes of portability of the data

(54) Gatekeepers benefit from
access to vast amounts of

data that they collect while
providing the core platform services
as well as

other digital services. To ensure that
gatekeepers do not undermine the
contestability of core platform
services as well as the innovation
potential of

the dynamic digital sector by
restricting the-ability-of

or multi-homing, end users, and

be granted effective and

immediate access to the data they
provided or i

ofthat was generated through their
activity on-use-ef the relevant core
platform services of the gatekeeper;

machine-readableformat. The
data should be received in a format

in line with Regulation (EU)
2016/679. The data should be

that
can be immediately and effectively

received in a format that can be

accessed and used by the end user

immediately and effectively
accessed and used by the end user

or the
relevant third party authorised by

or the relevant third party to which

the end user to which the data is

the data is ported. Gatekeepers

ported.

should also be-ensured-that

businessensure by means of
appropriate technical measures,

Gatekeepers should also ensure by
means of appropriate and high
quality
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such as application_ programming

technical measures, such as

interfaces, that end users ardor
third parties authorised by end users
can port that-data-the data

continuously and in real time, This

application programming
interfaces, that end users

or third parties authorised by end
users can freely port the data

should apply also to any other data

continuously

at different levels of aggregation

and in real time. This should apply

that may be necessary to effectively
enable such portability-effectively;
such as for example through high

euisnnn lentian arocinpmiog
nterfaees. Facilitating switching or
multi-homing should lead, in turn, to
an increased choice for business
users-and-end users and an incentive
for gatekeepers and business users to
innovate.

also to any other data at different
levels of aggregation that may be
necessary to effectively enable such
portability. {sheuld-alse-be-ensured
thatbusiness-users-and-end-users
canportthat datain real time
effectively, such as for example
throvgh-high-gualieapghicatien
programming-taterfacesFor the

avoidance of doubt

the obligation on the gatekeeper to
ensure effective portability of data
under

this Regulation complements the
right of data portability under the
Regulation

(EU) 2016/679. Facilitating
switching or rulti-hemingmulti-
homing should lead, in

turn, to an increased choice for
business-users-and-end users and an
incentive for gatekeepers and
business users to innovate.

| Recital 55

66

(55) Business users that use large
core platform services provided by
gatekeepers and end users of such

(55) Business users that use large
core platform services provided by
gatekeepers and end users of such

(55) Business users that use farge
core platform services provided by
gatekeepers and end users of such

(55) Business users that use targe
core platform services provided by
gatekeepers, and end users of such
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business users provide and generate
a vast amount of data, including data
inferred from such use. In order to
ensure that business users have
access to the relevant data thus
generated, the gatekeeper should,
upon their request, allow unhindered
access, free of charge, to such data.
Such access should also be given to
third parties contracted by the
business user, who are acting as
processors of this data for the
business user. Data provided or
generated by the same business users
and the same end users of these
business users in the context of other
services provided by the same
gatekeeper may be concerned where
this is inextricably linked to the
relevant request. To this end, a
gatekeeper should not use any
contractual or other restrictions to
prevent business users from
accessing relevant data and should
enable business users to obtain
consent of their end users for such
data access and retrieval, where such
consent is required under Regulation
(EU) 2016/679 and Directive
2002/58/EC. Gatekeepers should
also facilitate access to these data in
real time by means of appropriate
technical measures, such as for
example putting in place high
quality application programming
interfaces.

EP Mandate

business users provide and generate
a vast amount of data, including data
inferred from such use. In order to
ensure that business users have
access to the relevant data thus
generated, the gatekeeper should,
upon their request, allow unhindered
access, free of charge, to such data.
Such access should also be given to
third parties contracted by the
business user, who are acting as
processors of this data for the
business user. Data provided or
generated by the same business users
and the same end users of these
business users in the context of other
services provided by the same
gatekeeper may be concerned where
this is inextricably linked to the
relevant request. To this end, a
gatekeeper should not use any
contractual or other restrictions to
prevent business users from
accessing relevant data and should
enable business users to obtain
consent of their end users for such
data access and retrieval, where such
consent is required under Regulation
(EU) 2016/679 and Directive
2002/58/EC. Gatekeepers should
also facilitate access to these data in
real time by means of appropriate
technical measures, such as for
example putting in place high
quality application programming
interfaces.

Council Mandate

business users provide and generate
a vast amount of data, including data
inferred from such use. In order to
ensure that business users have
access to the relevant data thus
generated, the gatekeeper should,
upon their request, allow unhindered
access, free of charge, to such data.
Such access should also be given to
third parties contracted by the
business user, who are acting as
processors of this data for the
business user. Data provided or
generated by the same business users
and the same end users of these
business users in the context of other
services provided by the same
gatekeeper may be concerned where
this is inextricably linked to the
relevant request. To this end, a
gatekeeper should not use any
contractual or other restrictions to
prevent business users from
accessing relevant data and should
enable business users to obtain
consent of their end users for such
data access and retrieval, where such
consent is required under Regulation
(EVU) 2016/679 and Directive
2002/58/EC. Gatekeepers should
also facHitateensure the continuous
and real time access to these data-in
real-time by means of appropriate
technical measures, such as for
example putting in place high
quality application programming
interfaces.

Draft Agreement

business users provide and generate
a vast amount of data;-neluding-data
nferred-from-such-use. In order to
ensure that business users have
access to the relevant data thus
generated, the gatekeeper should,
upon their request, aHew
unhinderedprovide effective access,
free of charge, to such data. Such
access should also be given to third
parties contracted by the business
user, who are acting as processors of
this data for the business user. Data
provided or generated by the same
business users and the same end
users of these business users in the
context of other services provided by
the same gatekeeper, including
services offered together with or in
support of core platform services,
may be concerned where this is
inextricably linked to the relevant
request. To this end, a gatekeeper
should not use any contractual or
other restrictions to prevent business
users from accessing relevant data
and should enable business users to
obtain consent of their end users for
such data access and retrieval, where
such consent is required under
Regulation (EU) 2016/679 and
Directive 2002/58/EC. Gatekeepers
should also faeHitateensure the
continuous and real time access to
these data in-real-time-by means of
appropriate technical measures, such
as for example putting in place high
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quality application programming
interfaces_or integrated tools for
small volume business users.

Text Origin: Auxiliary

| Recital 56

67

(56) The value of online search
engines to their respective business
users and end users increases as the
total number of such users increases.
Providers of online search engines
collect and store aggregated datasets
containing information about what
users searched for, and how they
interacted with, the results that they
were served. Providers of online
search engine services collect these
data from searches undertaken on
their own online search engine
service and, where applicable,
searches undertaken on the platforms
of their downstream commercial
partners. Access by gatekeepers to
such ranking, query, click and view
data constitutes an important barrier
to entry and expansion, which
undermines the contestability of
online search engine services.
Gatekeepers should therefore be
obliged to provide access, on fair,
reasonable and non-discriminatory
terms, to these ranking, query, click
and view data in relation to free and
paid search generated by consumers

(56) The value of online search
engines to their respective business
users and end users increases as the
total number of such users increases.
Providers of online search engines
collect and store aggregated datasets
containing information about what
users searched for, and how they
interacted with, the results that they
were served. Providers of online
search engine services collect these
data from searches undertaken on
their own online search engine
service and, where applicable,
searches undertaken on the platforms
of their downstream commercial
partners. Access by gatekeepers to
such ranking, query, click and view
data constitutes an important barrier
to entry and expansion, which
undermines the contestability of
online search engine services.
Gatekeepers should therefore be
obliged to provide access, on fair,
reasonable and non-discriminatory
terms, to these ranking, query, click
and view data in relation to free and
paid search generated by consumers

(56) The value of online search
engines to their respective business
users and end users increases as the
total number of such users increases.
Previders-efUndertakings providing
online search engines collect and
store aggregated datasets containing
information about what users
searched for, and how they
interacted with, the results that they
were served. Providers
efUndertakings providing online
search engine services collect these
data from searches undertaken on
their own online search engine
service and, where applicable,
searches undertaken on the platforms
of their downstream commercial
partners. Access by gatekeepers to
such ranking, query, click and view
data constitutes an important barrier
to entry and expansion, which
undermines the contestability of
online search engine services.
Gatekeepers should therefore be
obliged to provide access, on fair,
reasonable and non-discriminatory
terms, to these ranking, query, click

(56) The value of online search
engines to their respective business
users and end users increases as the
total number of such users increases.
Proeviders-efUndertakings providing
online search engines collect and
store aggregated datasets containing
information about what users
searched for, and how they
interacted with, the results that they
were served. Providers
efUndertakings providing online
search engine services collect these
data from searches undertaken on
their own online search engine
service and, where applicable,
searches undertaken on the platforms
of their downstream commercial
partners. Access by gatekeepers to
such ranking, query, click and view
data constitutes an important barrier
to entry and expansion, which
undermines the contestability of
online search engine services.
Gatekeepers should therefore be
obliged to provide access, on fair,
reasonable and nen-

diseriminaterynon- discriminatory
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on online search engine services to
other providers of such services, so
that these third-party providers can
optimise their services and contest
the relevant core platform services.
Such access should also be given to
third parties contracted by a search
engine provider, who are acting as
processors of this data for that search
engine. When providing access to its
search data, a gatekeeper should
ensure the protection of the personal
data of end users by appropriate
means, without substantially
degrading the quality or usefulness
of the data.

EP Mandate

on online search engine services to
other providers of such services, so
that these third-party providers can
optimise their services and contest
the relevant core platform services.
Such access should also be given to
third parties contracted by a search
engine provider, who are acting as
processors of this data for that search
engine. When providing access to its
search data, a gatekeeper should
ensure the protection of the personal
data of end users by appropriate
means, without substantially
degrading the quality or usefulness
of the data.

Council Mandate

and view data in relation to free and
paid search generated by consumers
on online search engine services to
other previders-efundertakings
providing such services, so that
these third-party
providersundertakings can optimise
their services and contest the
relevant core platform services. Such
access should also be given to third
parties contracted by a search engine
provider, who are acting as
processors of this data for that search
engine. When providing access to its
search data, a gatekeeper should
ensure the protection of the personal
data of end users, including against
possible re-identification risks, by
appropriate means, such as
annonymisation of such personal
data, without substantially degrading
the quality or usefulness of the data.
The relevant data is anonymised if
personal data is irreversibly altered

Draft Agreement

terms, to these ranking, query, click
and view data in relation to free and
paid search generated by consumers
on online search engine services to
other previders-efundertakings
providing such services, so that
these third-party
providersundertakings can optimise
their services and contest the
relevant core platform services. Such
access should also be given to third
parties contracted by a search engine
provider, who are acting as
processors of this data for that search
engine. When providing access to its
search data, a gatekeeper should
ensure the protection of the personal
data of end users, including against
possible re-identification risks, by
appropriate means, such as
anonymisation of such personal
data, without substantially degrading
the quality or usefulness of the data.
The relevant data is anonymised if

in such a way that information does

personal data is irreversibly altered

not relate to an identified or

in such a way that information does

identifiable natural person or where

not relate to an identified or

personal data is rendered
anonymous in such a manner that

identifiable natural person or where
personal data is rendered

the data subject is not or no longer

anonymous in such a manner that

identifiable.

the data subject is not or no longer
identifiable.

Text Origin: Council Mandate
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68

(57) In particular gatekeepers which
provide access to software
application stores serve as an
important gateway for business users
that seek to reach end users. In view
of the imbalance in bargaining
power between those gatekeepers
and business users of their software
application stores, those gatekeepers
should not be allowed to impose
general conditions, including pricing
conditions, that would be unfair or
lead to unjustified differentiation.
Pricing or other general access
conditions should be considered
unfair if they lead to an imbalance of
rights and obligations imposed on
business users or confer an
advantage on the gatekeeper which
is disproportionate to the service
provided by the gatekeeper to
business users or lead to a
disadvantage for business users in
providing the same or similar
services as the gatekeeper. The
following benchmarks can serve as a
yardstick to determine the fairness of
general access conditions: prices
charged or conditions imposed for
the same or similar services by other
providers of software application
stores; prices charged or conditions
imposed by the provider of the
software application store for
different related or similar services
or to different types of end users;

(57) In particular gatekeepers which
provide access to seftware
application-sterescore platform
services serve as an important
gateway for business users that seek
to reach end users. In view of the
imbalance in bargaining power
between those gatekeepers and
business users of their seftware
application-sterescore platform
services, those gatekeepers should
not be allowed to impose general
conditions, including pricing
conditions, that would be unfair or
lead to unjustified differentiation.
Pricing or other general access
conditions should be considered
unfair if they lead to an imbalance of
rights and obligations imposed on
business users or confer an
advantage on the gatekeeper which
is disproportionate to the service
provided by the gatekeeper to
business users or lead to a
disadvantage for business users in
providing the same or similar
services as the gatekeeper. The
following benchmarks can serve as a
yardstick to determine the fairness of
general access conditions: prices
charged or conditions imposed for
the same or similar services by other
providers of seftware-application
storescore platform services; prices
charged or conditions imposed by
the provider of the software

(57) In particular gatekeepers which
provide access to software
application stores serve as an
important gateway for business users
that seek to reach end users. In view
of the imbalance in bargaining
power between those gatekeepers
and business users of their software
application stores, those gatekeepers
should not be allowed to impose
general conditions, including pricing
conditions, data usage conditions or

(57) Eor software application
stores, online search engines and
online social networking services
identified pursuant to Article 3 (7),
gatekeepers should publish and
apply general conditions of access
that should be fair, reasonable and
non-discriminatory. These general
conditions should provide for a
Union based alternative dispute
settlement mechanism that should
be easily accessible, impartial,

conditions related to the licensing

independent and, free of charge for

of rights held by the business user,

the business user, without prejudice

that would be unfair or lead to
unjustified differentiation. Imposing
conditions encompasses both

to the business user’s own cost and
proportionate measures aimed at
preventing the abuse of the dispute

explicit and implicit demands, by

settlement mechanism by business

means of contract or fact,
including, for example, an online

users. The dispute settlement
mechanism should be without

search engine making the raking

prejudice to the right of business

results dependent on the transfer of

users to seek redress before judicial

certain rights or data. Pricing or
other general access conditions
should be considered unfair if they
lead to an imbalance of rights and
obligations imposed on business
users or confer an advantage on the
gatekeeper which is disproportionate
to the service provided by the
gatekeeper to business users or lead
to a disadvantage for business users
in providing the same or similar
services as the gatekeeper. The
following benchmarks can serve as a
yardstick to determine the fairness of

authorities in accordance with
national and Union law.

In particular gatekeepers which
provide access to software
application stores serve as an
important gateway for business users
that seek to reach end users. In view
of the imbalance in bargaining
power between those gatekeepers
and business users of their software
application stores, those gatekeepers
should not be allowed to impose
general conditions, including pricing
conditions, that would be unfair or
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prices charged or conditions
imposed by the provider of the
software application store for the
same service in different geographic
regions; prices charged or conditions
imposed by the provider of the
software application store for the
same service the gatekeeper offers to
itself. This obligation should not
establish an access right and it
should be without prejudice to the
ability of providers of software
application stores to take the
required responsibility in the fight
against illegal and unwanted content
as set out in Regulation [Digital
Services Act].

EP Mandate

application store for different related
or similar services or to different
types of end users; prices charged or
conditions imposed by the provider
of the software application store for
the same service in different
geographic regions; prices charged
or conditions imposed by the
provider of the software application
store for the same service the
gatekeeper offers to itself. This
obligation should not establish an
access right and it should be without
prejudice to the ability of providers
of sefewareappheationsterescore
platform services to take the
required responsibility in the fight
against illegal and unwanted content
as set out in Regulation [Digital
Services Act].

Council Mandate

general access conditions: prices
charged or conditions imposed for
the same or similar services by other
providers-ofundertakings providing
software application stores; prices
charged or conditions imposed by
the previder-ofundertaking
providing the software application
store for different related or similar
services or to different types of end
users; prices charged or conditions
imposed by the previder
ofundertaking providing the
software application store for the
same service in different geographic
regions; prices charged or conditions
imposed by the previder
efundertaking providing the
software application store for the
same service the gatekeeper offers to
itself. It should also be considered
unfair if access to the service or the
guality and other conditions of the
service are made dependent on the
transfer of data or the granting of
rights by the business user which
are unrelated to or not necessary
for providing the core platform
service. This obligation should not
establish an access right and it
should be without prejudice to the
ability of previders-efundertakings
providing software application
stores to take the required
responsibility in the fight against
illegal and unwanted content as set
out in Regulation [Digital Services

Draft Agreement

lead to unjustified differentiation.
Pricing or other general access
conditions should be considered
unfair if they lead to an imbalance of
rights and obligations imposed on
business users or confer an
advantage on the gatekeeper which
is disproportionate to the service
provided by the gatekeeper to
business users or lead to a
disadvantage for business users in
providing the same or similar
services as the gatekeeper. The
following benchmarks can serve as a
yardstick to determine the fairness of
general access conditions: prices
charged or conditions imposed for
the same or similar services by other
providers of software application
stores; prices charged or conditions
imposed by the provider of the
software application store for
different related or similar services
or to different types of end users;
prices charged or conditions
imposed by the provider of the
software application store for the
same service in different geographic
regions; prices charged or conditions
imposed by the provider of the
software application store for the
same service the gatekeeper offers to
itself. This obligation should not
establish an access right and it
should be without prejudice to the
ability of providers of software
application stores, online search
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EP Mandate

Act].

Council Mandate

Draft Agreement

engines and online social
networking services to take the
required responsibility in the fight
against illegal and unwanted content
as set out in Regulation [Digital
Services Act].

Text Origin: Commission

Proposal
| Recital 57a |

(57a) The implementation of (57a) Gatekeepers can hamper the
gatekeepers’ obligations related to ability of business users and end
access, installation, portability or users to unsubscribe from a core
interoperability could be facilitated platform service that they have
by the use of technical standards. previously subscribed to. Therefore,
In this respect the Commission rules should be established to avoid
should identify appropriate, widely- that gatekeepers undermine the
used ICT technical standards from rights of business users and end
standards organisations as provided users to freely choose which core
for under Article 13 of Regulation platform service they use. To
(EVU) No 1025/2012 or where safeguard free choice of business

68a appropriate ask/ request European users and end users, a gatekeeper

standardisation bodies to develop
them.

should not be allowed to make it
unnecessarily difficult or
complicated for business users or
end users to unsubscribe from a
core platform service. Closing an
account or un-subscribing should
not be made be more complicated
than opening an account or
subscribing to the same service.
Gatekeepers should not demand
additional fees when terminating
agreements with their end users or
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Draft Agreement

business users. Gatekeepers should
ensure that the conditions for
terminating contracts are always
proportionate and can be exercised
without undue difficulty by end
users, such as for example in
relation to the reasons for
termination, the notice period, or
the form of such termination. This
is without prejudice to national
legislation applicable in accordance
with the Union law laying down
rights and obligations concerning
conditions of termination of core
platform services by end users.

| Recital 57a

68b

(57a) Gatekeepers can hamper the
ability of business users and end
users to unsubscribe from a core
platform service that they have
previously subscribed to. Therefore,

rules should be established to avoid
that gatekeepers undermine the
rights of business users and end
users to freely choose which core
platform service they use. To
safequard free choice of business
users and end users, a gatekeeper
should not be allowed to make it
unnecessarily difficult or
complicated for business users or
end users to unsubscribe from a
core platform service. Gatekeepers
should ensure that the conditions
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EP Mandate

Council Mandate

for terminating contracts are
always proportionate and can be
exercised without undue difficulty
by end users, such as for example
in relation to the reasons for
termination, the notice period, or
the form of such termination. This
is without prejudice to national
legislation applicable in accordance
with the Union law laying down
rights and obligations concerning
conditions of termination of core
platform services by end users.

Draft Agreement

| Recital 57b

68c

(57b) The lack of interoperability
allows gatekeepers that provide
number-independent interpersonal
communications services to benefit
from strong network effects, which
contributes to weakening
contestability. Furthermore,
regardless of whether end users
multi-home, gatekeepers often
provide number-independent
interpersonal communications
services as part of their platform
ecosystem, which further
exacerbates entry barriers for
alternative providers of these
services as well as increases costs
for end users to switch. Without
prejudice to Directive (EU)
2018/1972 and particularly the
conditions and procedures laid
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down in Article 61 thereof,
gatekeepers should therefore
ensure, free of charge and upon
request, interoperability with
certain basic functionalities of their
number-independent interpersonal
communications services that they
provide to their own end users, to
third party providers of such
services. Gatekeepers should ensure
interoperability to third party
providers of number-independent
interpersonal communication
services that offer or intend to offer
to end users and business users in
the Union. To facilitate the
practical implementation of such
interoperability, the gatekeeper
concerned should be obliged to
publish a reference offer laying
down the technical details and
general terms and conditions of
interoperability with its number-
independent interpersonal
communications service. The
Commission may, if applicable,
consult the Body of European
Regulators for Electronic
Communications, during
proceedings pursuant to Article 7(2)
in order to determine whether the
reference offer that the gatekeeper
intends to implement or has
implemented ensures compliance
with this obligation. In all cases, the
gatekeeper and the requesting
provider should ensure that
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interoperability does not undermine

a high level of security and data

protection in line with their

obligations laid down in this

Regulation and applicable EU law,

in particular Requlation (EU)

2016/679 and Directive

2002/58/EC. The obligation related

to interoperability should be

without prejudice to the

information and choices to be made
available to end users of the
number-independent interpersonal
communication services of the
gatekeeper and the requesting
provider under this Requlation and
other EU law, in particular
Regulation (EU) 2016/679.

Recital 58

69

(58) To ensure the effectiveness of
the obligations laid down by this
Regulation, while also making
certain that these obligations are
limited to what is necessary to
ensure contestability and tackling the
harmful effects of the unfair
behaviour by gatekeepers, it is
important to clearly define and
circumscribe them so as to allow the
gatekeeper to immediately comply
with them, in full respect of
Regulation (EU) 2016/679 and
Directive 2002/58/EC, consumer
protection, cyber security and

(58) This aim of this Requlation is
to ensure that the digital economy
remains fair and contestable in
order to promote innovation, high
quality of digital products and
services, fair and competitive prices
and a high quality and choice for
end users in the digital sector. To
ensure the effectiveness of the
obligations laid down by this
Regulation, while also making
certain that these obligations are
limited to what is necessary to
ensure contestability and tackling the
harmful effects of the unfair

(58) To ensure the effectiveness of
the obligations laid down by this
Regulation, while also making
certain that these obligations are
limited to what is necessary to
ensure contestability and tackling the
harmful effects of the unfair
behaviour by gatekeepers, it is
important to clearly define and
circumscribe them so as to allow the
gatekeeper to immediatelyfully
comply with them, in full respect of
applicable law, in particular

(58) To ensure the effectiveness of
the obligations laid down by this
Regulation, while also making
certain that these obligations are
limited to what is necessary to
ensure contestability and tackling the
harmful effects of the unfair
behaviour by gatekeepers, it is
important to clearly define and
circumscribe them so as to allow the
gatekeeper to immediatelyfully
comply with them, in full respect of
applicable law, in particular

Regulation (EU) 2016/679 and
Directive 2002/58/EC, consumer

Regulation (EU) 2016/679 and
Directive 2002/58/EC, consumer
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product safety. The gatekeepers
should ensure the compliance with
this Regulation by design. The
necessary measures should therefore
be as much as possible and where
relevant integrated into the
technological design used by the
gatekeepers. However, it may in
certain cases be appropriate for the
Commission, following a dialogue
with the gatekeeper concerned, to
further specify some of the measures
that the gatekeeper concerned should
adopt in order to effectively comply
with those obligations that are
susceptible of being further
specified. This possibility of a
regulatory dialogue should facilitate
compliance by gatekeepers and
expedite the correct implementation
of the Regulation.

EP Mandate

behaviour by gatekeepers, it is
important to clearly define and
circumscribe them so as to allow the
gatekeeper to immediately comply
with them, in full respect of
Regulation (EU) 2016/679 and
Directive 2002/58/EC, consumer
protection, cyber security and
product safety as well as with
accessibility requiremenst for the
persons with disabilities in
accordance with the Directive (EU)
2019/882. The gatekeepers should
ensure the compliance with this
Regulation by design. The necessary
measures should therefore be as
much as possible and where relevant
integrated into the technological
design used by the gatekeepers.
However, it may in certain cases be
appropriate for the Commission,
following a dialogue with the
gatekeeper concerned, and, where

Council Mandate

protection, cyber security and
product safety. The gatekeepers
should ensure the compliance with
this Regulation by design. The
necessary measures should therefore
be as much as possible and where
relevant integrated into the
technological design used by the
gatekeepers. Hewever-It may in
certain cases be appropriate for the
Commission, following a dialogue
with the gatekeeper concerned, to
further specify some of the measures
that the gatekeeper concerned should
adopt in order to effectively comply
with those obligations that are
susceptible of being further
specified. In particular, such
further specification should be
possible where the implementation
of an obligation susceptible to being

further specified can be affected by
variations of services within a

Draft Agreement

protection, cyber security and
product safety and accessibility
requirements, including Directive
(EU) 2019/882 and Directive (EU)
2016/2102. The gatekeepers should
ensure the compliance with this
Regulation by design. The necessary
measures should therefore be as
much as possible and where relevant
integrated into the technological
design used by the gatekeepers.
Hewever; It may in certain cases be
appropriate for the Commission,
following a dialogue with the
gatekeeper concerned_and, after
enabling third parties to make
comments, to further specify some
of the measures that the gatekeeper
concerned should adopt in order to
effectively comply with these
obligations that are susceptible of
being further specified_or, in case of
circumvention, with all obligations.

appropriate, a consultation of

single category of core platform

In particular, such further

interested third parties, to further
specify_in a decision some of the
measures that the gatekeeper
concerned should adopt in order to
effectively comply with those
obligations that are susceptible of
being further specified. This
possibility of a regulatory dialogue
should facilitate compliance by
gatekeepers and expedite the correct
implementation of the Regulation.

services. For this purpose, there
should be the possibility for the

specification should be possible
where the implementation of an

gatekeeper to request the
Commission to engage in a
requlatory dialogue where the

obligation susceptible to being
further specified can be affected by
variations of services within a

Commission can further specify

single category of core platform

some of the measures that the

services. For this purpose, there

gatekeeper concerned should adopt

should be the —Fhis-possibility for

in order to effectively comply with

the gatekeeper to request the

those obligations that are
susceptible of being further
specified. The Commission should

Commission to engage in a process
where the Commission can further
specify some of the measures that

retain discretion in deciding if and

the gatekeeper concerned should
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adopt in order to effectively comply

should be provided, while
respecting equal treatment,
proportionality, and the principle of
good administration. In this respect,

the Commission should provide the
main reasons underlying its
assessment, including enforcement

with those obligations. The
Commissionef-a-regulatery-dialegue
should facilitate-compliance-by
gatekeepers-and-expedite-thecorrect
teplerentation-of-theretain
discretion in deciding if and when
such further specification should be

priority setting. The requlatory

provided, while respecting equal

dialogue should not be used to

treatment, proportionality, and the

undermine the effectiveness of this

principle of good administration. In

Requlation. Furthermore, the

this respect, the Commission should

requlatory dialogue is without

provide the main reasons

prejudice to the powers of the

underlying its assessment,

Commission to adopt a decision

including enforcement priority

establishing non-compliance with

setting. This process should not be

any of the obligations laid down in

used to undermine the effectiveness

this Regulation by a gatekeeper,

of this Regulation. Furthermore,

including the possibility to impose

this process is without prejudice to

fines or periodic penalty payments.

the powers of the Commission to

This possibility of a regulatory
dialogue should facilitate
compliance by gatekeepers and
expedite the correct implementation
of the Regulation.

adopt a decision establishing non-
compliance with any of the
obligations laid down in this
Regulation_by a gatekeeper
including the possibility to impose
fines or periodic penalty payments.
The

Commission should be able to
reopen proceedings, including
where the specified

measures turn out not to be
effective. A reopening due to an
ineffective specification

adopted by decision should enable
the Commission to amend the

specification
prospectively. The Commission
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should also be able to set a
reasonable time

period within which the
specification decision may be
reopened if the specified measures
turn out not to be

effective.

Recital 58a |
(58a) Within the timeframe for (58a) Within the timeframe for
complying with their obligations complying with their obligations
under this Requlation, designated under this Requlation, designated
gatekeepers should inform the gatekeepers should inform the
Commission, through mandatory Commission, through mandatory
reporting, about the measures they | reporting, about the measures they
intend to implement or have intend to implement or have
implemented to ensure effective implemented to ensure effective
compliance with these obligations, | compliance with these obligations,
and which should allow the including concerning compliance
Commission to fulfil its duties with Regulation (EU) 2016/679 to
under this Requlation. Also, a clear, | the extent they are relevant for

69a comprehensible non-confidential compliance with the obligations

version of such information should

provided under this Regulation, and

be made publicly available while

which should allow the Commission

taking into account the legitimate

to fulfil its duties under this

interest of designated gatekeepers

Requlation, .

regarding the protection of their

In addition, a clear and

business secrets. This non-
confidential publication should

comprehensible non-confidential
version of such information should

enable third parties to check

be made publicly available while

whether the designated gatekeeper

taking into account the legitimate

complies with the obligations laid

interest of designated gatekeepers

down in this Requlation. Such

in the protection of their business

reporting should be without
prejudice to any enforcement action

secrets and other
confidential information. This non-
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by the Commission. The confidential publication should
Commission shall publish the non- | enable third parties to assess
confidential report, as well as all whether the designated gatekeepers

other public information based on comply with the obligations laid
information obligations from this down in this Requlation. Such

Regulation, online, in order to reporting should be without

ensure accessibility of such prejudice to any enforcement action
information in usable and by the Commission at any
comprehensive manner, in time following the reporting. The
particular for SMEs. Commission shall publish the non-

confidential report, as well as all
other public information based on
information obligations from this
Regulation, online, in order to
ensure accessibility of such
information in usable and
comprehensive manner, in
particular for SMEs.

Text Origin: Council Mandate

| Recital 58b

(58b) Given the substantial
economic power of gatekeepers, it is
important that these obligations are
effectively applied without being
circumvented. To that end, the
obligations in question should apply
69b 2
to any practices by a gatekeeper,
irrespective of its form and
irrespective of whether it is of a
contractual, commercial, technical
or any other nature, insofar as a
practice corresponds to the type of
practice that is the subject of one of
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the obligations of this Regulation.
The gatekeepers should not engage
in behaviour that would undermine
the effectiveness of the prohibitions
and obligations laid down in this
Regulation. Such behaviour
includes the design used by the
gatekeeper, the presentation of end-
user choices in a non-neutral
manner, or using the structure,
function or manner of operation of
a user interface or a part thereof to
subvert or impair user autonomy,
decision-making, or choice.
FEurthermore, the gatekeeper should
not be allowed to engage in any
behaviour undermining
interoperability as required under
this Regulation, such as for
example by using unjustified
technical protection measures,
discriminatory terms of service,
unlawfully claiming a copyright on
application programming interfaces
or providing misleading
information. Gatekeepers should
not be allowed to circumvent their
designation by artificially
segmenting, dividing, subdividing,
fragmenting or splitting this core
platform service to circumvent the
guantitative thresholds laid down in

this regulation.
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(59) As an additional element to
ensure proportionality, gatekeepers
should be given an opportunity to
request the suspension, to the extent
necessary, of a specific obligation in
exceptional circumstances that lie
beyond the control of the gatekeeper,
such as for example an unforeseen
external shock that has temporarily
eliminated a significant part of end
user demand for the relevant core
platform service, where compliance
with a specific obligation is shown
by the gatekeeper to endanger the
economic viability of the Union
operations of the gatekeeper

(59) As an additional element to
ensure proportionality, gatekeepers
should be given an opportunity to
request the suspension, to the extent
necessary, of a specific obligation in
exceptional circumstances that lie
beyond the control of the gatekeeper,
such as for example an unforeseen
external shock that has temporarily
eliminated a significant part of end
user demand for the relevant core
platform service, where compliance
with a specific obligation is shown
by the gatekeeper to endanger the
economic viability of the Union
operations of the gatekeeper

(59) As an additional element to
ensure proportionality, gatekeepers
should be given an opportunity to
request the suspension, to the extent
necessary, of a specific obligation in
exceptional circumstances that lie
beyond the control of the gatekeeper,
such as for example an unforeseen
external shock that has temporarily
eliminated a significant part of end
user demand for the relevant core
platform service, where compliance
with a specific obligation is shown
by the gatekeeper to endanger the
economic viability of the Union
operations of the gatekeeper

(59) As an additional element to
ensure proportionality, gatekeepers
should be given an opportunity to
request the suspension, to the extent
necessary, of a specific obligation in
exceptional circumstances that lie
beyond the control of the gatekeeper,
such as for example an unforeseen
external shock that has temporarily
eliminated a significant part of end
user demand for the relevant core
platform service, where compliance

with a specific obligation is shown

by the gatekeeper to endanger the
economic viability of the Union
operations of the gatekeeper

concerned. concerned._The Commission should | concerned. concerned._The Commission should
state in its decision the reasons for identify the exceptional
granting the suspension and review circumstances justifying the
it on a reqular basis to assess suspension and review it on a
whether the conditions for granting regular basis to assess whether the
it are still viable or not. conditions for granting it are still

viable.
| Recital 60 |

(60) In exceptional circumstances
justified on the limited grounds of
public morality, public health or
public security, the Commission

71 should be able to decide that the
obligation concerned does not apply
to a specific core platform service.
Affecting these public interests can
indicate that the cost to society as a
whole of enforcing a certain

(60) In exceptional circumstances
justified on the limited grounds of
public morality, public health or
public security, the Commission
should be able to decide that the
obligation concerned does not apply
to a specific core platform service.
Affecting these public interests can
indicate that the cost to society as a
whole of enforcing a certain

(60) In exceptional circumstances
justified on the limited grounds of
public merakity;public-health or
public security, as laid down in
Union law and interpreted by the

(60) In exceptional circumstances

justified on the limited grounds of

public merakity;-public-health or

public security, as laid down in
Union law and interpreted by the

Court of, the Commission should be
able to decide that the obligation
concerned does not apply to a
specific core platform service.
Affecting these public interests can

Court of Justice, the Commission
should be able to decide that the
obligation concerned does not apply
to a specific core platform service.

AffeetingA harm to these public
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obligation would in a certain
exceptional case be too high and
thus disproportionate. The regulatory
dialogue to facilitate compliance
with limited suspension and
exemption possibilities should
ensure the proportionality of the
obligations in this Regulation
without undermining the intended ex
ante effects on fairness and
contestability.

obligation would in a certain
exceptional case be too high and
thus disproportionate. The regulatory
dialogue to facilitate compliance
with limited and duly justified
suspension and exemption
possibilities should ensure the
proportionality of the obligations in
this Regulation without undermining
the intended ex ante effects on
fairness and contestability. Where
such an exemption is granted, the
Commission should review its

decision every year.

indicate that the cost to society as a
whole of enforcing a certain
obligation would in a certain
exceptional case be too high and
thus disproportionate. The regulatory
dialogue to facilitate compliance
with limited suspension and
exemption possibilities should
ensure the proportionality of the
obligations in this Regulation
without undermining the intended ex
ante effects on fairness and
contestability.

Draft Agreement

interests can indicate that the cost to
society as a whole of enforcing a
certain obligation would in a certain
exceptional case be too high and
thus disproportionate. Where
appropriate the Commission
should be ableThe-regutatory
dialogue to facilitate compliance
withby assessing whether a limited
and duly justified suspension andor
exemption possibilities is justified.
This should ensure the
proportionality of the obligations in
this Regulation without undermining
the intended ex ante effects on
fairness and contestability. \Where
such an exemption is granted, the
Commission should review its

decision every year.

Recital 60a |
(60a) Gatekeepers should not be (60a) The obligations should only
allowed to circumvent their be updated after a thorough
compliance with this Regulation. investigation on the nature and
Therefore, it is important to impact of specific practices that
prohibit any form of circumvention | may be newly identified, following
by an undertaking providing core an in-depth investigation, as unfair

7la platform services or a gatekeeper or limiting contestability in the

through behaviour that may be of

same manner as the unfair

contractual, commercial, technical

practices laid down in this

or any other nature. For instance,

Requlation while potentially

an undertaking providing a core

escaping the scope of the current

platform service should not
artificially segment, divide,
subdivide, fragment or split this

set of obligations. The Commission
should be able to launch an
investigation with a view to
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core platform service to circumvent

determining whether the existing

the guantitative thresholds laid
down in this regulation. By the

obligations would need to be
updated, either on its own initiative

same token, gatekeepers should not

or following a justified request of at

engage in behaviour that would

least three Member States. When

undermine the effectiveness of the

presenting such justified requests

prohibitions and obligations laid

Member States may include

down in this Requlation, for

information on newly introduced

instance, by using behavioural

offers of products, services,

technigues, including for example

software or features which raise

dark patterns or interface design.

concerns of contestability or

fairness, whether implemented in
the context of existing core
platform services or otherwise.
Where, following a market
investigation, the Commission
deems it necessary to modify
essential elements of the present
Requlation, such as the inclusion of
new obligations that depart from
the same contestability or fairness
issues addressed by this Requlation,
the Commission should advance a
proposal to amend the Regulation.

Text Origin: Council Mandate

| Recital 60b |
(60b) To ensure the effectiveness of
the review of gatekeeper status as
71b well as the possibility to adjust the

list of core platform services
provided by a gatekeeper, the
gatekeepers should inform the
Commission of all of their intended
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acquisitions, prior to their
implementation, of other
undertakings providing core
platform services or any other
services provided within the digital
sector or other services that enable
the collection of data. Such
information should not only serve
the review process mentioned
above, regarding the status of
individual gatekeepers, but will also
provide information that is crucial
to monitoring broader contestability
trends in the digital sector and can
therefore be a useful factor for
consideration in the context of the
market investigations foreseen by
this Regulation.

Eurthermore, the Commission
should inform Member States of
such information, given the
possibility of using the information
for national merger control
purposes and as under certain
circumstances the competent
national authority may refer those
acquisitions to the Commission for
the purposes of merger control. The
Commission should also publish
annually a list of acquisitions of
which it has been informed by
gatekeepers. To ensure the
necessary transparency and
usefulness of such information for
different purposes foreseen by this
Regulation, gatekeepers should
provide at least information about
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Commission Proposal

the undertakings concerned by the
concentration, their Union and
worldwide annual turnover, their
field of activity, including activities
directly related to the
concentration, the transaction value
or an estimation thereof, a
summary of the concentration,
including its nature and rationale,
as well as a list of the Member
States concerned by the operation

| Recital 61

72

(61) The data protection and privacy
interests of end users are relevant to
any assessment of potential negative
effects of the observed practice of
gatekeepers to collect and
accumulate large amounts of data
from end users. Ensuring an
adequate level of transparency of
profiling practices employed by
gatekeepers facilitates contestability
of core platform services, by putting
external pressure on gatekeepers to
prevent making deep consumer
profiling the industry standard, given
that potential entrants or start-up
providers cannot access data to the
same extent and depth, and at a
similar scale. Enhanced transparency
should allow other providers of core
platform services to differentiate
themselves better through the use of
superior privacy guaranteeing

(61) The data protection and privacy
interests of end users are relevant to
any assessment of potential negative
effects of the observed practice of
gatekeepers to collect and
accumulate large amounts of data
from end users. Ensuring an
adequate level of transparency of
profiling practices employed by
gatekeepers facilitates contestability
of core platform services, by putting
external pressure on gatekeepers to
prevent making deep consumer
profiling the industry standard, given
that potential entrants or start-up
providers cannot access data to the
same extent and depth, and at a
similar scale. Enhanced transparency
should allow other providers of core
platform services to differentiate
themselves better through the use of
superior privacy guaranteeing

(61) The data protection and privacy
interests of end users are relevant to
any assessment of potential negative
effects of the observed practice of
gatekeepers to collect and
accumulate large amounts of data
from end users. Ensuring an
adequate level of transparency of
profiling practices employed by

gatekeepers, including, but not
limited to, profiling within the

(61) The data protection and privacy
interests of end users are relevant to
any assessment of potential negative
effects of the observed practice of
gatekeepers to collect and
accumulate large amounts of data
from end users. Ensuring an
adequate level of transparency of
profiling practices employed by

gatekeepers, including, but not
limited to, profiling within the

meaning of Article 4(4) of
Requlation (EU) 2016/679,
facilitates contestability of core
platform services, by putting
external pressure on gatekeepers to
prevent making deep consumer
profiling the industry standard, given
that potential entrants or start-up
previdersstart- ups cannot access
data to the same extent and depth,
and at a similar scale. Enhanced

meaning of Article 4(4) of
Requlation (EU) 2016/679,
facilitates contestability of core
platform services;-by-putting.
Transparency puts external pressure
on gatekeepers te-preventmakingnot

to make deep consumer profiling the
industry standard, given that
potential entrants or start-up

previdersstart- ups cannot access
data to the same extent and depth,
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facilities. To ensure a minimum
level of effectiveness of this
transparency obligation, gatekeepers
should at least provide a description
of the basis upon which profiling is
performed, including whether
personal data and data derived from
user activity is relied on, the
processing applied, the purpose for
which the profile is prepared and
eventually used, the impact of such
profiling on the gatekeeper’s
services, and the steps taken to
enable end users to be aware of the
relevant use of such profiling, as
well as to seek their consent.

EP Mandate

facilities. To ensure a minimum
level of effectiveness of this
transparency obligation, gatekeepers
should at least provide a description
of the basis upon which profiling is
performed, including whether
personal data and data derived from
user activity is relied on, the
processing applied, the purpose for
which the profile is prepared and
eventually used, the impact of such
profiling on the gatekeeper’s
services, and the steps taken to
enable end users to be aware of the
relevant use of such profiling, as
well as to seek their consent. The
expertise of consumer protection
authorities', as members of the

Council Mandate
transparency should allow other

providers-ofundertakings providing
core platform services to
differentiate themselves better
through the use of superior privacy
guaranteeing facilities. To ensure a
minimum level of effectiveness of
this transparency obligation,
gatekeepers should at least provide a
description of the basis upon which
profiling is performed, including
whether personal data and data
derived from user activity in line
with Requlation (EU) 2016/679 is
relied on, the processing applied, the
purpose for which the profile is
prepared and eventually used, the
duration of the profiling, the impact

High Level Group of Digital
Requlators, should be especially
taken into consideration for
assessing consumer profiling
techniques. The Commission
should develop, in consultation with

of such profiling on the gatekeeper’s
services, and the steps taken to
effectively enable end users to be
aware of the relevant use of such
profiling, as well as steps to seek
their_consent or provide them with

the EU Data Protection Supervisor,

the possibility of denying or

the European Data Protection

withdrawing consent.

Board, civil society and experts, the
standards and process of the audit.

Draft Agreement

and at a similar scale. Enhanced
transparency should allow other
providers-ofundertakings providing
core platform services to
differentiate themselves better
through the use of superior privacy
guaranteeing-facilitiesguarantees.
To ensure a minimum level of
effectiveness of this transparency
obligation, gatekeepers should at
least provide a description of the
basis upon which profiling is
performed, including whether
personal data and data derived from
user activity in line with Regulation
(EVU) 2016/679 is relied on, the
processing applied, the purpose for
which the profile is prepared and
eventually used, the duration of the
profiling, the impact of such
profiling on the gatekeeper’s
services, and the steps taken to
effectively enable end users to be
aware of the relevant use of such
profiling, as well as steps to seek
their consent_or provide them with
the possibility of denying or
withdrawing consent.

The Commission should transfer
the audited description to the
European Data Protection Board to
inform the enforcement of EU data
protection rules.

The Commission should be
empowered to develop the
methodology and process of the
audit, in consultation with the
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Commission Proposal

European Data Protection
Supervisor, the European Data
Protection Board, civil society and
experts, in line with Requlation
2018/1725 and comitology rules.

| Recital 62

73

(62) In order to ensure the full and
lasting achievement of the objectives
of this Regulation, the Commission
should be able to assess whether a
provider of core platform services
should be designated as a gatekeeper
without meeting the quantitative
thresholds laid down in this
Regulation; whether systematic non-
compliance by a gatekeeper warrants
imposing additional remedies; and
whether the list of obligations
addressing unfair practices by
gatekeepers should be reviewed and
additional practices that are similarly
unfair and limiting the contestability
of digital markets should be
identified. Such assessment should
be based on market investigations to
be run in an appropriate timeframe,
by using clear procedures and
deadlines, in order to support the ex
ante effect of this Regulation on
contestability and fairness in the
digital sector, and to provide the
requisite degree of legal certainty.

(62) In order to ensure the full and
lasting achievement of the objectives
of this Regulation, the Commission
should be able to assess whether a
provider of core platform services
should be designated as a gatekeeper
without meeting the quantitative
thresholds laid down in this
Regulation; whether systematic non-
compliance by a gatekeeper warrants
imposing additional remedies; and
whether the list of obligations
addressing unfair practices by
gatekeepers should be reviewed; and
whether-and additional practices that
are similarly unfair and limiting the
contestability of digital markets
should-be-tdentifiedneed to be
investigated. Such assessment
should be based on market
investigations to be runcarried out
in an appropriate timeframe, by
using clear procedures and_binding
deadlines, in order to support the ex
ante effect of this Regulation on
contestability and fairness in the
digital sector, and to provide the
requisite degree of legal certainty.

(62) In order to ensure the full and
lasting achievement of the objectives
of this Regulation, the Commission
should be able to assess whether &
provider-ofan undertaking
providing core platform services
should be designated as a gatekeeper
without meeting the quantitative
thresholds laid down in this
Regulation; whether systematic non-
compliance by a gatekeeper warrants
imposing additional remedies; and
whether the list of obligations
addressing wrfai—practices by
gatekeepers should be reviewed and
additional practices that are similarly
unfair and limiting the contestability
of digital markets should be
identified. Such assessment should
be based on market investigations to
be run in an appropriate timeframe,
by using clear procedures and
deadlines, in order to support the ex
ante effect of this Regulation on
contestability and fairness in the
digital sector, and to provide the
requisite degree of legal certainty.

(62) In order to ensure the full and
lasting achievement of the objectives
of this Regulation, the Commission
should be able

to assess whether a-previder-ofan
undertaking providing core
platform services should be
designated as a

gatekeeper without meeting the
quantitative thresholds laid down in
this Regulation; whether systematic
non-compliance by a gatekeeper
warrants imposing additional
remedies; and-whetherthe listof

reviewed-andwhether more

services within the digital sector
should be added to the list of core
platform services; and whether
additional practices that are similarly
unfair and limiting the contestability
of digital markets should-be
identifiedneed to be investigated .
Such assessment should be based on
market investigations to be
runcarried out in an appropriate
timeframe, by using clear
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Commission Proposal

procedures and deadlines,

in order to support the ex ante effect
of this Regulation on contestability
and

fairness in the digital sector, and to
provide the requisite degree of legal
certainty-

Recital 63

74

(63) Following a market
investigation, an undertaking
providing a core platform service
could be found to fulfil all of the
overarching qualitative criteria for
being identified as a gatekeeper. It
should then, in principle, comply
with all of the relevant obligations
laid down by this Regulation.
However, for gatekeepers that have
been designated by the Commission
as likely to enjoy an entrenched and
durable position in the near future,
the Commission should only impose
those obligations that are necessary
and appropriate to prevent that the
gatekeeper concerned achieves an
entrenched and durable position in
its operations. With respect to such
emerging gatekeepers, the
Commission should take into
account that this status is in principle
of a temporary nature, and it should
therefore be decided at a given
moment whether such a provider of
core platform services should be

(63) Following a market
investigation, an undertaking
providing a core platform service
could be found to fulfil all of the
overarching qualitative criteria for
being identified as a gatekeeper. It
should then, in principle, comply
with all of the relevant obligations
laid down by this Regulation.
However, for gatekeepers that have
been designated by the Commission
as likely to enjoy an entrenched and
durable position in the near future,
the Commission should only impose
those obligations that are necessary
and appropriate to prevent that the
gatekeeper concerned achieves an
entrenched and durable position in
its operations. With respect to such
emerging gatekeepers, the
Commission should take into
account that this status is in principle
of a temporary nature, and it should
therefore be decided at a given
moment whether such a provider of
core platform services should be

(63) Following a market
investigation, an undertaking
providing a core platform service
could be found to fulfil all of the
overarching qualitative criteria for
being identified as a gatekeeper. It
should then, in principle, comply
with all of the relevant obligations
laid down by this Regulation.
However, for gatekeepers that have
been designated by the Commission
as likely to enjoy an entrenched and
durable position in the near future,
the Commission should only impose
those obligations that are necessary
and appropriate to prevent that the
gatekeeper concerned achieves an
entrenched and durable position in
its operations. With respect to such
emerging gatekeepers, the
Commission should take into
account that this status is in principle
of a temporary nature, and it should
therefore be decided at a given
moment whether such a-previder
ofan undertaking providing core

(63) The Commission should be
able to find, following a market
investigation, that an undertaking
providing a core platform service
could-be-found-to-fulfitfulfils all of
the overarching qualitative criteria
for being identified as a gatekeeper.
HThe undertaking should then, in
principle, comply with all of the
relevant obligations laid down by
this Regulation. However, for
gatekeepers that have been
designated by the Commission as
likely to enjoy an entrenched and
durable position in the near future,
the Commission should only impose
those obligations that are necessary
and appropriate to prevent that the
gatekeeper concerned achieves an
entrenched and durable position in
its operations. With respect to such
emerging gatekeepers, the
Commission should take into
account that this status is in principle
of a temporary nature, and it should
therefore be decided at a given
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Commission Proposal

subjected to the full set of
gatekeeper obligations because it has
acquired an entrenched and durable
position, or conditions for
designation are ultimately not met
and therefore all previously imposed
obligations should be waived.

subjected to the full set of
gatekeeper obligations because it has
acquired an entrenched and durable
position, or conditions for
designation are ultimately not met
and therefore all previously imposed
obligations should be waived.

platform services should be
subjected to the full set of
gatekeeper obligations because it has
acquired an entrenched and durable
position, or conditions for
designation are ultimately not met
and therefore all previously imposed
obligations should be waived.

moment whether such a-provider
ofan undertaking providing core
platform services should be
subjected to the full set of
gatekeeper obligations because it has
acquired an entrenched and durable
position, or_the conditions for
designation are ultimately not met
and therefore all previously imposed
obligations should be waived.

Text Origin: Council Mandate

Recital 63a

T4a

(63a) When preparing non-
confidential summaries for

publication in order to effectively
enable interested third parties to
provide comments, the Commission
should give due regard to the
legitimate interest of undertakings
in the protection of their business
secrets and other confidential
information.

Recital 64

75

(64) The Commission should
investigate and assess whether
additional behavioural, or, where
appropriate, structural remedies are
justified, in order to ensure that the
gatekeeper cannot frustrate the
objectives of this Regulation by

(64) The Commission should
investigate and assess whether
additional behavioural, or, where
appropriate, structural remedies are
justified, in order to ensure that the
gatekeeper cannot frustrate the
objectives of this Regulation by

(64) The Commission should
investigate and assess whether
additional behavioural, or, where
appropriate, structural remedies are
justified, in order to ensure that the
gatekeeper cannot frustrate the
objectives of this Regulation by

(64) The Commission should
investigate and assess whether
additional behavioural, or, where
appropriate, structural remedies are
justified, in order to ensure that the
gatekeeper cannot frustrate the
objectives of this Regulation by

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act) (Text with EEA relevance) 2020/0374(COD) 08-

04-2022 at 11h56 104/348



Commission Proposal

systematic non-compliance with one
or several of the obligations laid
down in this Regulation, which has
further strengthened its gatekeeper
position. This would be the case if
the gatekeeper’s size in the internal
market has further increased,
economic dependency of business
users and end users on the
gatekeeper’s core platform services
has further strengthened as their
number has further increased and the
gatekeeper benefits from increased
entrenchment of its position. The
Commission should therefore in
such cases have the power to impose
any remedy, whether behavioural or
structural, having due regard to the
principle of proportionality.
Structural remedies, such as legal,
functional or structural separation,
including the divestiture of a
business, or parts of it, should only
be imposed either where there is no
equally effective behavioural
remedy or where any equally
effective behavioural remedy would
be more burdensome for the
undertaking concerned than the
structural remedy. Changes to the
structure of an undertaking as it
existed before the systematic non-
compliance was established would
only be proportionate where there is
a substantial risk that this systematic
non-compliance results from the
very structure of the undertaking

EP Mandate
systematic non-
comphaneesystematically failing to
comply with one or several of the
obligations laid down in this
Regulationwhich-has-further

o N £ oM an
et scoreplitformerriees
has further strengthened as their
number has further increased and
the-gaickeeperberefis-trom
increased-entrenchment-olits
position. The Commission should
therefore in such cases of
systematic non-compliance have the
power to impose any remedy,
whether behavioural or structural
that is necessary to ensure effective
compliance with this Regulation.
The Commission sheuld-therefore-in
such-cases-have-the-powerto-tmpase
any remecdy, whether behavioural or

i might
prohibit qatekeepers from engaging
on acquisitions (including ""killer-
acquisitions") in the areas relevant
to this regulation such as digital or
to the principle of proportionality.
Structural-remedies; such-as-legal:
inehudi o t

B
be-impesed-eitheruse of data related

Council Mandate

systematic non-compliance with one
or several of the obligations laid
down in this Regulation, which has
further strengthened its gatekeeper
position. This would be the case
where the Commission has issued
against a gatekeeper at least three
non-compliance decisions, which

Draft Agreement

systematic non-compliance with one
or several of the obligations laid
down in this Regulationwhich-has
further-strengthened-ts, This would
be the case where the Commission
has issued against a gatekeeper
position. This- would-be the caseat

least three non-compliance

can concern three different core

decisions within the period of eight

platform services and different

years, which can concern different

obligations laid down in this

core platform services and different

Requlation, and if the gatekeeper’s
size in the internal market has
further increased, economic
dependency of business users and
end users on the gatekeeper’s core
platform services has further
strengthened as their number has
further increased andor the
gatekeeper benefits from increased
entrenchment of its position. The
Commission should therefore in
such cases have the power to impose
any remedy, whether behavioural or
structural, having due regard to the
principle of proportionality.
Structural remedies, such as legal,
functional or structural separation,
including the divestiture of a
business, or parts of it, should only
be imposed either where there is no
equally effective behavioural
remedy or where any equally
effective behavioural remedy would
be more burdensome for the
undertaking concerned than the
structural remedy. Changes to the

obligations laid down in this
Regulation, and if the gatekeeper-s
size_has maintained, extended or
further strengthened its impact in
the internal market-hasfurther
inereased, the economic dependency
of its business users and end users
on the gatekeeper’s core platform
services has-furtheror the
entrenchment of its position. A
gatekeeper should be deemed to
have maintained, extended or
strengthened as-their-rumber-has
further-inersased-and-tha-gatekeeper
benefits from-increased

its
gatekeeper position where despite
the enforcement actions taken by
the commission, the undertaking
still holds or has
further consolidated or entrenched
its importance as a gateway for
business users to reach end users.
The Commission should therefere-in
such cases have the power to impose
any remedy, whether behavioural or
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concerned.

sectors e.g. gaming, research
institutes, consumer goods, fitness
devices, health tracking financial
services, and for a limited period of
time where there-is-ne-equally

- :

very-strueturethis is necessary and
proportionate to undue the damage
caused by repeated infringements
or to prevent further damage to the
contestability and fairness of the
internal market. In doing so, the
Commission might take into
account different elements, such as
likely network effects, data
consolidation, and possible long-
term effects or whether and when
the acquisition of targets with
specific data resources can
significantly put in danger the
contestability and the
competitiveness of the undertaking
eoncernedmarkets through

horizontal, vertical or conglomerate

effects.

structure of an undertaking as it
existed before the systematic non-
compliance was established would
only be proportionate where there is
a substantial risk that this systematic
non-compliance results from the
very structure of the undertaking
concerned.

structural, having due regard to the
principle of proportionality.

remedyln this context, the
Commission should have the power

to prohibit, to the extent that such
remedy is proportionate and
necessary in order to maintain or
restore fairness and contestability
as affected by the systematic non-
compliance, during a limited
time-period, for the gatekeeper to
enter into a concentration
regarding those core platform
services or the other services
provided in the digital sector or
services enabling the

collection of data that are affected
by the systematic non-compliance.
In order to enable effective
involvement of third parties and the
possibility to test remedies-Changes
1o the structure of an undertaking as

itexisted before its application, the
Commission should publish a
detailed non confidential summary
of the case and the measures to be
taken.
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The Commission should be able to
reopen proceedings, includingthe

systemaﬂenen—eemphaneewas

established-would-only -be
propertionate where there-isa
non-compliance results from the

very-structure-of the-undertaking
eoneernedthe specified remedies
turn out not to be effective. A
reopening due to ineffective
remedies adopted by decision
should enable the Commission to
amend the remedies prospectively.
The Commission should also be
able to set a reasonable time period
within which the remedies decision
may be reopened if the

remedies turn out not to be
effective.

Text Origin: Auxiliary

Recital 65

76

(65) The services and practices in
core platform services and markets
in which these intervene can change
quickly and to a significant extent.
To ensure that this Regulation
remains up to date and constitutes an
effective and holistic regulatory
response to the problems posed by
gatekeepers, it is important to
provide for a regular review of the
lists of core platform services as well

(65) The services and practices in
core platform services and markets
in which these intervene can change
quickly and to a significant extent.
To ensure that this Regulation
remains up to date and constitutes an
effective and holistic regulatory
response to the problems posed by
gatekeepers, it is important to
provide for a regular review of the
lists of core platform services as well

(65) The services and practices in
core platform services and markets
in which these intervene can change
quickly and to a significant extent.
To ensure that this Regulation
remains up to date and constitutes an
effective and holistic regulatory
response to the problems posed by
gatekeepers, it is important to
provide for a regular review of the
lists of core platform services as well

(65) The services and-practices-in
core-platform services-and-markets

in-whiehin the digital sector and the
types of practices relating to these
interveneservices can change
quickly and to a significant extent.
To ensure that this Regulation
remains up to date and constitutes an
effective and holistic regulatory
response to the problems posed by
gatekeepers, it is important to
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as of the obligations provided for in
this Regulation. This is particularly
important to ensure that behaviour
that may limit the contestability of
core platform services or is unfair is
identified. While it is important to
conduct a review on a regular basis,
given the dynamically changing
nature of the digital sector, in order
to ensure legal certainty as to the
regulatory conditions, any reviews
should be conducted within a
reasonable and appropriate time-
frame. Market investigations should
also ensure that the Commission has
a solid evidentiary basis on which it
can assess whether it should propose
to amend this Regulation in order to
expand, or further detail, the lists of
core platform services. They should
equally ensure that the Commission
has a solid evidentiary basis on
which it can assess whether it should
propose to amend the obligations
laid down in this Regulation or
whether it should adopt a delegated
act updating such obligations.

EP Mandate

as of the obligations provided for in
this Regulation. This is particularly
important to ensure that behaviour
that may limit the contestability of
core platform services or is unfair is
identified. While it is important to
conduct a review on a regular basis,
given the dynamically changing
nature of the digital sector, in order
to ensure legal certainty as to the
regulatory conditions, any reviews
should be conducted within a
reasonable and appropriate time-
frame. Market investigations should
also ensure that the Commission has
a solid evidentiary basis on which it
can assess whether it should propose
to amend this Regulation in order to
expand, or further detail, the lists of
core platform services. They should
equally ensure that the Commission
has a solid evidentiary basis on
which it can assess whether it should
propose to amend the obligations
laid down in this Regulation or
whether it should adopt a delegated
act updating such obligations.

Council Mandate

as of the obligations provided for in
this Regulation. This is particularly
important to ensure that behaviour
that may limit the contestability of
core platform services or is unfair is
identified. While it is important to
conduct a review on a regular basis,
given the dynamically changing
nature of the digital sector, in order
to ensure legal certainty as to the
regulatory conditions, any reviews
should be conducted within a
reasonable and appropriate time-
frame. Market investigations should
also ensure that the Commission has
a solid evidentiary basis on which it
can assess whether it should propose
to amend this Regulation in order to
review, expand, or further detail, the
lists of core platform services. They
should equally ensure that the
Commission has a solid evidentiary
basis on which it can assess whether
it should propose to amend the
obligations laid down in this
Regulation or whether it should
adopt a delegated act updating such
obligations.

Draft Agreement

provide for a regular review of the
lists of core platform services as well
as of the obligations provided for in
this Regulation. This is particularly
important to ensure that behaviour
that may limit the contestability of
core platform services or is unfair is
identified. While it is important to
conduct a review on a regular basis,
given the dynamically changing
nature of the digital sector, in order
to ensure legal certainty as to the
regulatory conditions, any reviews
should be conducted within a
reasonable and appropriate time-
frame. Market investigations should
also ensure that the Commission has
a solid evidentiary basis on which it
can assess whether it should propose
to amend this Regulation in order to
review, expand, or further detail, the
lists of core platform services. They
should equally ensure that the
Commission has a solid evidentiary
basis on which it can assess whether
it should propose to amend the
obligations laid down in this
Regulation or whether it should
adopt a delegated act updating such
obligations.

Text Origin: Council Mandate

| Recital 65a

(65a) Interim measures can be an

(65a) With regard to conduct
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important tool to ensure that, while
an investigation is ongoing, the
infringement being investigated
does not lead to serious and
immediate damage for business
users or end users of gatekeepers.
In case of urgency, where a risk of
serious and immediate damage for
business users or end-users of
gatekeepers could result from new
practices that may undermine
contestability of core platform
services, the Commission should be
empowered to impose interim
measures by temporarily imposing
obligations to the gatekeeper
concerned. These interim measures
should be limited to what is
necessary and justified. They
should apply pending the
conclusion of the market
investigation and the corresponding

final decision of the Commission
pursuant to Article 17.

implemented by gatekeepers that
does not fall under the obligations
set out in this Requlation, the
Commission should have the
possibility to open a market
investigation into new services and
new practices for the purposes of
identifying whether the obligations
set out in this Requlation are to be
supplemented by means of a
delegated act falling within the
scope detailed by

the Regulation for such delegated
acts, or by presenting a proposal to
amend this Regulation. This is
without prejudice to the possibility
for the Commission to, in
appropriate

cases, open proceedings under
Article 101 or 102 of the TFEU.
Such proceedings should be
conducted in accordance with
Council Requlation (EC) No
1/2003%,

In case of urgency due to the risk of
serious and irreparable damage to
competition, the Commission
should consider adopting interim
measures in accordance with
Article 8 of Regulation (EC) No
1/2003.

| Recital 65a

76b

(65a) With regard to conduct
implemented by gatekeepers that
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does not fall under the obligations
set out in this Requlation, the
Commission should have the
possibility to open a market
investigation into new services and
new practices for the purposes of
identifying whether the obligations
set out in this Requlation are to be
supplemented by means of a
delegated act falling within the
scope detailed by the Regulation for
such delegated acts, or by
presenting a proposal to amend this
Regulation, for example to add
additional core platform services in
the scope of the Requlation. This is
without prejudice to the possibility
for the Commission to, in
appropriate cases, open proceedings
under Article 101 or 102 of the
TFEU. Such proceedings should be
conducted in accordance with
Council Regulation (EC) No
1/2003%. In case of urgency due to
the risk of serious and irreparable
damage to competition, the
Commission should consider
adopting interim measures in
accordance with Article 8 of
Regulation (EC) No 1/2003.

1. Council Requlation (EC) No 1/2003 of 16
December 2002 on the implementation of
the rules on competition laid down in
Articles 81 and 82 of the Treaty (OJ L 1,
4.1.2003, p. 1).
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(66) In the event that gatekeepers
engage in behaviour that is unfair or
that limits the contestability of the
core platform services that are
already designated under this
Regulation but without these
behaviours being explicitly covered
by the obligations, the Commission
should be able to update this
Regulation through delegated acts.
Such updates by way of delegated

(66) In the event that gatekeepers
engage in behaviour that is unfair or
that limits the contestability of the
core platform services that are
already designated under this
Regulation but without these
behaviours being explicitly covered
by the obligations, the Commission
should be able to update this
Regulation through delegated acts.
Such updates by way of delegated

(66) In the event that gatekeepers
engage in behaviour that is unfair or
that limits the contestability of the
core platform services that are
already designated under this
Regulation but without these
behaviours being explicitly covered
by the obligations, the Commission
should be able to update this
Regulation through delegated acts.
Such updates by way of delegated

(66) In the event that gatekeepers
engage in behaviour that is unfair or
that limits the contestability of the
core platform services that are
already designated under this
Regulation but without these
behaviours being explicitly covered
by the obligations, the Commission
should be able to update this
Regulation through delegated acts.
Such updates by way of delegated

77 act should be subject to the same act should be subject to the same act should be subject to the same act should be subject to the same
investigatory standard and therefore | investigatory standard and therefore | investigatory standard and therefore | investigatory standard and therefore
following a market investigation. following a market investigation. following a market investigation. following a market investigation.
The Commission should also apply a | The Commission should also apply a | The Commission should also apply a | The Commission should also apply a
predefined standard in identifying predefined standard in identifying predefined standard in identifying predefined standard in identifying
such behaviours. This legal standard | such behaviours. This legal standard | such behaviours. This legal standard | such behaviours. This legal standard
should ensure that the type of should ensure that the type of should ensure that the type of should ensure that the type of
obligations that gatekeepers may at | obligations that gatekeepers may at | obligations that gatekeepers may at | obligations that gatekeepers may at
any time face under this Regulation | any time face under this Regulation | any time face under this Regulation | any time face under this Regulation
are sufficiently predictable. are sufficiently predictable. are sufficiently predictable. are sufficiently predictable.

Text Origin: Commission
Proposal
Recital 67 |
(67) Where, in the course of a (67) Where, in the course of a (67) Where, in the course of &
proceeding into non-compliance or deleted proceeding into non-compliance or g }
78 an investigation into systemic non- an investigation into systemic non- an investigation into

compliance, a gatekeeper offers
commitments to the Commission,
the latter should be able to adopt a
decision making these commitments

compliance, a gatekeeper offers
commitments to the Commission,
the latter should be able to adopt a
decision making these commitments

systemiesystematic non-compliance,
a gatekeeper offers commitments to

the Commission, the latter should be
able to adopt a decision making
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binding on the gatekeeper
concerned, where it finds that the
commitments ensure effective
compliance with the obligations of
this Regulation. This decision should
also find that there are no longer
grounds for action by the
Commission.

binding on the gatekeeper
concerned, where it finds that the
commitments ensure effective
compliance with the obligations of
this Regulation. This decision should
also find that there are no longer
grounds for action by the
Commission.

these commitments binding on the
gatekeeper concerned, where it finds
that the commitments ensure
effective compliance with the
obligations of this Regulation. This
decision should also find that there
are no longer grounds for action by
the Commission_as regards the
systematic non-compliance under
investigation. In assessing whether
the commitments offered by the
gatekeeper are sufficient to ensure
effective compliance with the
obligations under this Regulation,
the Commission may take into
account tests undertaken by the
gatekeeper to demonstrate the
effectiveness of the offered
commitments in practice. The
Commission should verify that the
commitments decision is fully
respected and reaches its objectives,
and should be entitled to reopen the
decision if it finds that the
commitments are not effective.

Text Origin: Commission
Proposal

| Recital 68

79

(68) In order to ensure effective
implementation and compliance with
this Regulation, the Commission
should have strong investigative and
enforcement powers, to allow it to

(68) In order to ensure effective
implementation and compliance with
this Regulation, the Commission
should have strong investigative and
enforcement powers, to allow it to

(68) In order to ensure effective
implementation and compliance with
this Regulation, the Commission
should have strong investigative and
enforcement powers, to allow it to

(68) In order to ensure effective
implementation and compliance with
this Regulation, the Commission
should have strong investigative and
enforcement powers, to allow it to
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investigate, enforce and monitor the
rules laid down in this Regulation,
while at the same time ensuring the
respect for the fundamental right to
be heard and to have access to the
file in the context of the enforcement
proceedings. The Commission
should dispose of these investigative
powers also for the purpose of
carrying out market investigations
for the purpose of updating and
reviewing this Regulation.

investigate, enforce and monitor the
rules laid down in this Regulation,
while at the same time ensuring the
respect for the fundamental right to
be heard and to have access to the
file in the context of the enforcement
proceedings. The Commission
should dispose of these investigative
powers also for the purpose of
carrying out market investigations
for the purpose of updating and
reviewing this Regulation.

investigate, enforce and monitor the
rules laid down in this Regulation,
while at the same time ensuring the
respect for the fundamental right to
be heard and to have access to the
file in the context of the enforcement
proceedings. The Commission
should dispose of these investigative
powers also for the purpose of
carrying out market investigations
for the purpose of updating and
reviewing this Regulation.

investigate, enforce and monitor the
rules laid down in this Regulation,

while at the same time ensuring the

respect for the fundamental right to
be heard and to have access to the
file in the context of the enforcement
proceedings. The Commission
should dispose of these investigative
powers also for the purpose of
carrying out market investigations,

including for the purpose of

updating and reviewing this
Regulation.

Text Origin: Commission
Proposal

| Recital 69

(69) The Commission should be
empowered to request information
necessary for the purpose of this
Regulation, throughout the Union. In
particular, the Commission should
have access to any relevant
documents, data, database, algorithm
and information necessary to open
and conduct investigations and to
monitor the compliance with the
obligations laid down in this
Regulation, irrespective of who
possesses the documents, data or
information in question, and
regardless of their form or format,
their storage medium, or the place
where they are stored.

80

(69) The Commission should be
empowered to request information
necessary for the purpose of this
Regulation, throughout the Union. In
particular, the Commission should
have access to any relevant
documents, data, database, algorithm
and information necessary to open
and conduct investigations and to
monitor the compliance with the
obligations laid down in this
Regulation, irrespective of who
possesses the documents, data or
information in question, and
regardless of their form or format,
their storage medium, or the place
where they are stored.

(69) The Commission should be
empowered to request information
necessary for the purpose of this
Regulation, throughout the Union. In
particular, the Commission should
have access to any relevant
documents, data, database, algorithm
and information necessary to open
and conduct investigations and to
monitor the compliance with the
obligations laid down in this
Regulation, irrespective of who
possesses the documents, data or
information in question, and
regardless of their form or format,
their storage medium, or the place
where they are stored.

(69) The Commission should be
empowered to request information
necessary for the purpose of this
Regulation-threugheutthe-Unien. In
particular, the Commission should
have access to any relevant
documents, data, database, algorithm
and information necessary to open
and conduct investigations and to
monitor the compliance with the
obligations laid down in this
Regulation, irrespective of who
possesses the documents, data or
information in question, and
regardless of their form or format,
their storage medium, or the place
where they are stored.
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Text Origin: Commission
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| Recital 70

(70) The Commission should be
able to directly request that
undertakings or association of
undertakings provide any relevant
evidence, data and information. In
addition, the Commission should be
able to request any relevant
information from any public
authority, body or agency within the
Member State, or from any natural

(70) The Commission should be
able to directly request that
undertakings or association of
undertakings provide any relevant
evidence, data and information. The
time limits fixed by the Commission
for the request of information
should respect the size and
capabilities of an undertaking or
association of undertakings. In

(70) The Commission should be
able to directly request that
undertakings or association of
undertakings provide any relevant
evidence, data and information. In
addition, the Commission should be
able to request any relevant
information from any-public

; competent
authorities within the Member State,

(70) The Commission should be
able to directly request that
undertakings or association of
undertakings provide any relevant
evidence, data and information. In
addition, the Commission should be
able to request any relevant
information from any-public

autherity-body-eragencycompetent
authorities within the Member State,

81 person or legal person for the addition, the Commission should be | or from any natural person or legal or from any natural person or legal
purpose of this Regulation. When able to request any relevant person for the purpose of this person for the purpose of this
complying with a decision of the information from any public Regulation. When complying with a | Regulation. When complying with a
Commission, undertakings are authority, body or agency within the | decision of the Commission, decision of the Commission,
obliged to answer factual questions Member State, or from any natural undertakings are obliged to answer undertakings are obliged to answer
and to provide documents. person or legal person for the factual questions and to provide factual questions and to provide

purpose of this Regulation. When documents. documents.
complying with a decision of the
Commission, undertakings are
obliged to answer factual questions
and to provide documents.
| Recital 71 |
(71) The Commission should also (71) The Commission should also (71) The Commission should also (71) The Commission should also
82 be empowered to undertake onsite be empowered to undertake onsite pe empowered to undertake ensite be empowered to undertake ensite

inspections and to interview any
persons who may be in possession of
useful information and to record the

inspections and to interview any
persons who may be in possession of
useful information and to record the

inspeetionsinspections at the
premises of any undertaking or

inspections_of any undertaking or
association of undertakings and to

association of undertakings and to

interview any persons who may be
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statements made.

statements made.

interview any persons who may be
in possession of useful information
and to record the statements made.

in possession of useful information
and to record the statements made.

Text Origin: Council Mandate

| Recital 71a |

(71a) Interim measures can be an | (71a) Interim measures can be an
important tool to ensure that, while | important tool to ensure that, while
an investigation is ongoing, the an investigation is ongoing, the
infringement being investigated infringement being investigated
does not lead to serious and does not lead to serious and
irreparable damage for business irreparable damage for business
users or end users of gatekeepers. users or end users of gatekeepers.
This tool is important to avoid This tool is important to avoid
developments that could be very developments that could be very
difficult to reverse by a decision difficult to reverse by a decision
taken by the Commission at the end | taken by the Commission at the end
of the proceedings. The of the proceedings. The
Commission should therefore have | Commission should therefore have

82a the power to impose interim the power to impose interim

measures by decision in the context

measures by decision in the context

of proceedings opened in view of

of proceedings opened in view of

the possible adoption of a decision

the possible adoption of a decision

of non-compliance. This power

of non-compliance. This power

should apply in cases where the

should apply in cases where the

Commission has made a prima

Commission has made a prima

facie finding of infringement of

facie finding of infringement of

obligations by gatekeepers and

obligations by gatekeepers and

where there is a risk of serious and

where there is a risk of serious and

irreparable damage for business

irreparable damage for business

users or end users of gatekeepers. A

users or end users of gatekeepers. A

decision imposing interim measures

decision imposing interim measures

should only be valid for a specified

should only be valid for a specified

period, either until the conclusion

period, either until the conclusion

of the proceedings by the

of the proceedings by the
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Commission, or for a fixed time

Commission, or for a fixed time

period which can be renewed

period which can be renewed

insofar as it is necessary and

insofar as it is necessary and

appropriate.

appropriate.

See Row 76a

Recital 72

(72) The Commission should be
able to take the necessary actions to
monitor the effective
implementation and compliance with
the obligations laid down in this
Regulation. Such actions should
include the ability of the
Commission to appoint independent
external experts, such as and

(72) The Commission should be
able to take the necessary actions to
monitor the effective
implementation and compliance with
the obligations laid down in this
Regulation. Such actions should
include the ability of the
Commission to appoint independent
external experts, such as and

(72) The Commission should be
able to take the necessary actions to
monitor the effective

implementation and compliance with
the obligations laid down in this
Regulation. Such actions should
include the ability of the
Commission to appoint independent
external experts, such as and

(72) The Commission should be
able to take the necessary actions to
monitor the effective

implementation of and compliance
with the obligations laid down in this
Regulation. Such actions should
include the ability of the
Commission to appoint independent
external experts, such as ané

& auditors to assist the Commission in | auditors to assist the Commission in | auditors to assist the Commission in | auditors to assist the Commission in
this process, including where this process, including where this process, including where this process, including where
applicable from competent applicable from competent applicable from competent applicable from competent
independent authorities, such as data | independent authorities, such as data | irdependentautheritiesauthorities independent-authoritiesauthorities
or consumer protection authorities. or consumer protection authorities. of the Member States, such as data | of the Member States, such as data

or consumer protection authorities. or consumer protection authorities.
When appointing auditors, the
Commission should ensure
sufficient rotation.
| Recital 72a |
(72a) The coherent, effective and (72a) The coherent, effective and
83a complementary enforcement of complementary enforcement of

available legal instruments applied

available legal instruments applied

to gatekeepers requires cooperation

to gatekeepers requires cooperation

and coordination between the

and coordination between the
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Commission and national
authorities within the remit of their

Commission and national
authorities within the remit of their

competences. The Commission and

competences. The Commission and

Member States should cooperate

national authorities should

and coordinate their actions

cooperate and coordinate their

necessary for the enforcement of

actions necessary for the

the available legal instruments

enforcement of the available legal

applied to gatekeepers within the

instruments applied to gatekeepers

meaning of this Regulation and

within the meaning of this

respect the principle of sincere

Regulation and respect the

cooperation laid down in Article 4

principle of sincere cooperation laid

of the TFEU. The support by

down in Article 4 of the TFEU. The

competent authorities of the

support by national authorities may

Member States may include
providing the Commission with all

include providing the Commission
with all necessary information in

necessary information in their

their possession or assisting, upon

possession or assisting, upon

request, the Commission with the

request, the Commission with the

exercise of its powers in order for

exercise of its powers in order for

the Commission to carry out the

the Commission to carry out the

duties assigned to it by this

duties assigned to it by this Requlation.
Requlation.

Recital 72b |
(72b) The Commission is the sole (72b) The Commission is the sole
authority empowered to enforce this | authority empowered to enforce this
Regulation. In order to support the | Regulation. In order to support the
Commission, Member States may Commission, Member States may

83b empower competent authorities empower competent authorities

enforcing competition rules to

enforcing competition rules to

conduct investigative measures into

conduct investigative measures into

possible infringements of
obligations for gatekeepers,
including obligations susceptible of

possible infringements of Articles 5
or 6 or 6a of this Regulation. This
may in particular be relevant for

being further specified, under this

cases where it cannot be determined
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Council Mandate
Regulation. This may in particular

Draft Agreement

from the outset whether a

be relevant for cases where it
cannot be determined from the

gatekeeper’s behaviour may
infringe this Requlation,

outset whether a gatekeeper’s
behaviour may infringe this

Regulation, competition rules

competition rules which the
competent authority is empowered
to enforce or both. The competent

which the competent authority is

authority enforcing competition

empowered to enforce or both. The

rules should be able to report on its

competent authority enforcing

findings on possible infringements

competition rules should be able to

of Articles 5, 6, and 6a to the

report on its findings on possible

Commission in view of the

infringements of obligations for

Commission opening proceedings

gatekeepers, including obligations

to investigate any non-compliance

susceptible of being further
specified, under this Regulation to

as the sole enforcer of the
provisions laid down in this

the Commission in view of the

Requlation. The Commission shall

Commission opening proceedings

have full discretion to decide on the

to investigate any non-compliance

opening of these proceedings. In

with the provisions laid down in this

order to avoid overlapping

Regulation. The Commission shall

investigations under this

have full discretion to decide on the

Regulation, the competent authority

opening of these proceedings. In

concerned should inform the

order to avoid overlapping
investigations under this
Regulation, the competent authority

Commission before taking its first
investigative measure into a
possible infringement of Article 5, 6

concerned should inform the

or 6a of this Requlation. The

Commission before taking its first

competent national authorities

investigative measure into a
possible infringement of this

should also closely cooperate and
coordinate with the

Regulation.

Commission when applying
national competition rules against
gatekeepers, including with regard
to the setting of fines. To this end,
they should inform the Commission
when initiating proceedings based
on national competition rules
against gatekeepers as well as prior
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to imposing obligations on
gatekeepers in such proceedings. In
order to avoid duplication,
information of the draft decision
pursuant to Article 11 of Council
Regulation (EC) No 1/2003, where
applicable, may serve as
notification under this requlation.
| Recital 72¢ |
(72¢) In order to safequard the (72¢) In order to safequard the
harmonized application and harmonized application and
enforcement of this Requlation it is | enforcement of this Requlation it is
important to ensure that national important to ensure that national
authorities, including national authorities, including national
courts, have all necessary courts, have all necessary
information to ensure that their information to ensure that their
decisions do not run counter to a decisions do not run counter to
decision adopted by the a decision adopted by the
Commission under this Regulation. | Commission under this Regulation.
This is without prejudice to the National Courts should be allowed
83c ability of national courts to request | to ask the Commission to send them
a preliminary ruling under Article information or opinions on
267 of the TFEU. guestions concerning the
application of this Requlation. At
the same time, the Commission
should be able to submit oral or
written observations to courts of the
Member States. This is without
prejudice to the ability of national
courts to request a preliminary
ruling under Article 267 of the
TEEU.
| Recital 73 |
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84

Commission Proposal

(73) Compliance with the
obligations imposed under this
Regulation should be enforceable by
means of fines and periodic penalty
payments. To that end, appropriate
levels of fines and periodic penalty
payments should also be laid down
for non-compliance with the
obligations and breach of the
procedural rules subject to
appropriate limitation periods. The
Court of Justice should have
unlimited jurisdiction in respect of
fines and penalty payments.

(73) Compliance with the
obligations imposed under this
Regulation should be enforceable by
means of fines and periodic penalty
payments. To that end, appropriate
levels of fines and periodic penalty
payments should also be laid down
for non-compliance with the
obligations and breach of the
procedural rules subject to
appropriate limitation periods. The
Court of Justice should have
unlimited jurisdiction in respect of
fines and penalty payments.

(73) Compliance with the
obligations imposed under this
Regulation should be enforceable by
means of fines and periodic penalty
payments. To that end, appropriate
levels of fines and periodic penalty
payments should also be laid down
for non-compliance with the
obligations and breach of the
procedural rules subject to
appropriate limitation periods.-Fhe
Courtof Justice should-have

FRTRS R AT e e

(73) Compliance with the
obligations imposed under this
Regulation should be enforceable by
means of fines and periodic penalty
payments. To that end, appropriate
levels of fines and periodic penalty
payments should also be laid down
for non-compliance with the
obligations and breach of the
procedural rules subject to
appropriate limitation periods—Fhe
Court-of-Justice, in accordance
with the principles of
proportionality and ne bis in idem.
The Commission and the relevant
national

authorities should have-unlimited

jurisdictionin-respect-ofcoordinate
in order to ensure that the
aforementioned

principles are respected. In
particular, the Commission should
take into

account any fines and penalties
imposed on the same legal person
for the same

facts through a final decision in
proceedings relating to an
infringement of

other national or EU rules, so as to
ensure that the overall fines and
penalties imposed correspond to the
seriousness of the offences

committed-penalty-payments.

Text Origin: Council Mandate
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| Recital 74

85

(74) In order to ensure effective
recovery of fines imposed on
associations of undertakings for
infringements that they have
committed, it is necessary to lay
down the conditions on which the
Commission may require payment of
the fine from the members of the
association where the association is
not solvent.

(74) In order to ensure effective
recovery of fines imposed on
associations of undertakings for
infringements that they have
committed, it is necessary to lay
down the conditions on which the
Commission may require payment of
the fine from the members of the
association where the association is
not solvent.

(74) In order to ensure effective
recovery of fines imposed on
associations of undertakings for
infringements that they have
committed, it is necessary to lay
down the conditions on which the
Commission may require payment of
the fine from the members of the
association where the association is
not solvent.

(74) In order to ensure effective
recovery of fines imposed on
associations of undertakings for
infringements that they have
committed, it is necessary to lay
down the conditions on which the
Commission may require payment of
the fine from the members of the
association where the association is
not solvent.

Text Origin: Commission
Proposal

| Recital 75

86

(75) In the context of proceedings
carried out under this Regulation, the
undertakings concerned should be
accorded the right to be heard by the
Commission and the decisions taken
should be widely publicised. While
ensuring the rights to good
administration and the rights of
defence of the undertakings
concerned, in particular, the right of
access to the file and the right to be
heard, it is essential that confidential
information be protected.
Furthermore, while respecting the
confidentiality of the information,
the Commission should ensure that

(75) In the context of proceedings
carried out under this Regulation, the
undertakings concerned should be
accorded the right to be heard by the
Commission and the decisions taken
should be widely publicised. While
ensuring the rights to good
administration and the rights of
defence of the undertakings
concerned, in particular, the right of
access to the file and the right to be
heard, it is essential that confidential
and sensitive commercial
information, which could affect the
privacy of trade secrets, be
protected. Furthermore, while

(75) In the context of proceedings
carried out under this Regulation, the
undertakings concerned should be
accorded the right to be heard by the
Commission and the decisions taken
should be widely publicised. While
ensuring the rights to good
administration and the rights of
defence of the undertakings
concerned, in particular, the right of
access to the file and the right to be
heard, it is essential that confidential
information be protected.
Furthermore, while respecting the
confidentiality of the information,
the Commission should ensure that

(75) In the context of proceedings
carried out under this Regulation, the
undertakingsundertaking concerned
should be accorded the

right to be heard by the Commission
and the decisions taken should be
widely publicised. While ensuring
the rights to good administration-and

particular, the right of access to the
file and the right to be heard, it is
essential thatto protect confidential
information-be-pretected.
Furthermore, while respecting the
confidentiality
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any information relied on for the
purpose of the decision is disclosed
to an extent that allows the addressee
of the decision to understand the
facts and considerations that led up
to the decision. Finally, under
certain conditions certain business
records, such as communication
between lawyers and their clients,
may be considered confidential if the
relevant conditions are met.

respecting the confidentiality of the
information, the Commission should
ensure that any information relied on
for the purpose of the decision is
disclosed to an extent that allows the
addressee of the decision to
understand the facts and
considerations that led up to the
decision. Finally, under certain
conditions certain business records,
such as communication between
lawyers and their clients, may be
considered confidential if the
relevant conditions are met.

any information relied on for the
purpose of the decision is disclosed
to an extent that allows the addressee
of the decision to understand the
facts and considerations that led up
to the decision. It is also necessary
to ensure that the Commission only
uses information collected for the
purposes of this Regulation. Finally,

of the information, the Commission
should ensure that any information
relied on for the purpose of the
decision is disclosed to an extent that
allows the addressee of the decision
to understand the facts and
considerations that led up to the
decision. It is also

necessary to ensure that the

under certain conditions certain
business records, such as
communication between lawyers and
their clients, may be considered
confidential if the relevant
conditions are met.

Commission only uses information
collected pursuant to this
Requlation for the purposes of this
Regulation, except where
specifically envisaged otherwise.
Finally, under certain conditions
certain business records, such as
communication between lawyers and
their clients, may be

considered confidential if the
relevant conditions are met.

| Recital 75a |
(75a) In order to facilitate (75a) In order to ensure coherence
cooperation and coordination and effective complementarity in
between the Commission and the implementation of this
Member States in their enforcement Regulation and of other sectoral
actions, a high-level group of regulations applying to gatekeepers,
86a regulators with responsibilities in the Commission should benefit

the digital sector should be
established with the power to advise
the Commission. Establishing that
group of requlators should enable
the exchange of information and
best practices among the Members
States, and enhance better

from the expertise of a dedicated
high-level group. The High-Level
Group may also assist the
Commission by means of advice,
expertise and recommendations,
when relevant, in general matters
relating to the implementation or
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Council Mandate

monitoring and thus strengthen the
implementation of this Regulation.

Draft Agreement

enforcement of this Requlation.
The High-Level Group should be
composed of the relevant European
bodies and networks, and its
composition should ensure a high
level of expertise and a
geographical balance. Members of
the High-Level Group should
reqularly report to the bodies and
networks they represent regarding
the tasks performed in the context
of the group, and consult them in

that regard.

| Recital 75a |
(75a) All decisions taken by the (75b) Decisions taken by the
Commission under this Requlation | Commission under this Requlation
are subject to review by the Court of | are subject to review by the Court of
Justice in accordance with the Justice in accordance with the
TEEU. In accordance with Article TEEU. In accordance with Article
86b 261 thereof, the Court of Justice 261 thereof, the Court of Justice
should have unlimited jurisdiction | should have unlimited jurisdiction
in respect of fines and penalty in respect of fines and penalty
payments. payments.
Text Origin: Council Mandate
| Recital 75b
(75b) The Commission should
86c apply the provisions of this

Regulation in close cooperation
with the competent national
authorities, to ensure effective
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enforceability as well as coherent
implementation of this Regulation
and to facilitate the cooperation
with national authorities.

| Recital 76

(76) In order to ensure uniform
conditions for the implementation of
Articles 3, 6, 12, 13, 15, 16, 17, 20,
22,23, 25 and 30, implementing
powers should be conferred on the
Commission. Those powers should
be exercised in accordance with
Regulation (EU) No 182//2011 of
the European Parliament and of the

(76) In order to ensure uniform
conditions for the implementation of
Articles 3, 5, 6, 12, 13, 15, 16, 17,
20, 22, 23, 25 and 30, implementing
powers should be conferred on the
Commission. Those powers should
be exercised in accordance with
Regulation (EU) Ne-182/2011No
182/2011 of the European

(76) In order to ensure uniform
conditions for the implementation of
Articles 1, 3,6,7,8,9,9a, 36,12,
13, 15, 16, 17, 26,22, 23, 25 and 30,
implementing powers should be
conferred on the Commission. Those
powers should be exercised in
accordance with Regulation (EU) Ne
182//2014No 182/2011 of the

(76) In order to ensure uniform
conditions for the implementation of
Articles 1,3,5,6,6a,7,8,9,93, 3;
612, 13, 15, 16, 17, 26-22, 23, 25
and 30, implementing powers should
be conferred on the Commission.
Those powers should be exercised in
accordance

with Regulation (EU) Ne

87 Council*. Parliament and of the Council®. European Parliament and of the 182//2041No 182/2011 of the
Council*. European Parliament and of the
1. Regulation (EU) No 182/2011 of the 1. Regulation (EU) No 182/2011 of the Council®,
European Parliament and of the Council of European Parliament and of the Council of 1. Regulation (EU) No 182/2011 of the
16 February 2011 laying down the rules and | 16 February 2011 laying down the rules and | Eyropean Parliament and of the Council of =T e (EU)No-182/2011 of
general principles concerning mechanisms general principles concerning mechanisms 16 February 2011 laying down the rulesand | g, Parli Fthe C it of
for control by Member States of the for control by Member States of the general principles concerning mechanisms 16F 2011 Jayi
Commission’s exercise of implementing Commission’s exercise of implementing for control by Member States of the | nrincinlac cancarn hanieme
powers, (OJ L 55, 28.2.2011, p. 13). powers, (OJ L 55, 28.2.2011, p. 13). Commission’s exercise of implementing zgpegmmmber_gm;ef_me
powers, (OJ L 55, 28.2.2011, p. 13). o) ission s-exereise-of imph 5
| Recital 76a |
(76a) The examination procedure | (76a) The examination procedure
should be used for the adoption of | should be used for the adoption of
87a an implementing act on the an implementing act on the

practical arrangements for the

practical arrangements for the

cooperation and coordination

cooperation and coordination

between the Commission and

between the
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Member States. The advisory

Commission and Member States.

procedure should be used for

The advisory procedure should be

remaining implementing acts

used for the remaining

envisaged by this Regulation. This

implementing acts envisaged by this

is justified by the fact that these

Regulation. This is justified by the

remaining implementing acts

fact that these remaining

consider practical aspects of the

implementing acts consider

procedures laid down in this

practical aspects of the procedures

Regulation, such as form, content

laid down in this Regulation, such

and other details of various
procedural steps as well as the

as form, content and other
details of various procedural steps

practical arrangements of different

as well as the practical

procedural steps, such as, for
example, extension of procedural

arrangements of different
procedural steps, such as, for

deadlines or right to be heard. The

example, extension of procedural

advisory procedure will also be

deadlines or right to be heard. The

followed for individual decisions

advisory procedure will also be

adopted under this Requlation.

followed for individual decisions

adopted under this Requlation.

Recital 76b
(76b) The Commission may
develop quidelines to provide
further guidance on different
procedural aspects of this aspects of this Requlation
Regulation or to assist undertakings | or to assist undertakings providing
providing core platform services in | core platform services in the

87b the implementation of the implementation of the obligations

obligations under this Regulation.

under this Regulation. Such

Such guidance may in particular be

guidance may in particular be

based on the experience that the

based on the experience that the

Commission obtains through the

Commission obtains through the

monitoring of compliance with this

monitoring of compliance with this

Regulation. The issuing of any

Regulation. The issuing of any

guidelines under this Regulation is

guidelines

(76b) The Commission may
develop quidelines to provide
further guidance on different
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a prerogative and at the sole

under this Regulation is a

discretion of the Commission and

prerogative and at the sole

should not be considered as a

discretion of the Commission and

constitutive element to ensure
compliance with the obligations

should not be considered as a
constitutive element to ensure

under this Regulation by the

compliance with the obligations

undertakings or association of

under this Regulation by the

undertakings concerned.

undertakings or association of
undertakings concerned.

Recital 76¢

87¢c

(76¢) The implementation of some
of the gatekeepers’ obligations such
as those related to data access, data
portability or interoperability could
be facilitated by the use of technical
standards. In this respect, the
Commission _may, where
appropriate and necessary, request
European standardisation bodies to

develop them.

| Recital 77

88

(77) The advisory committee
established in accordance with
Regulation (EU) No 182//2011
should also deliver opinions on
certain individual decisions of the
Commission issued under this
Regulation. In order to ensure
contestable and fair markets in the
digital sector across the Union where
gatekeepers are present, the power to

(77) The advisory committee
established in accordance with
Regulation (EU) Ne-182/2011No
182/2011 should also deliver
opinions on certain individual
decisions of the Commission issued
under this Regulation. In order to
ensure contestable and fair markets
in the digital sector across the Union
where gatekeepers are present, the

(77) The advisory committee
established in accordance with
Regulation (EU) Ne-182//2611No
182/2011 should also deliver
opinions on certain individual
decisions of the Commission issued
under this Regulation. tr-erderto
ensure-contestable-and-fairmarkets
where-gatekeepers-are-present-the

(77) Foonduisopcompliion
established-In accordance with

Pregelneptetplete o0
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adopt acts in accordance with Article
290 of the Treaty should be
delegated to the Commission to
supplement this Regulation. In
particular, delegated acts should be
adopted in respect of the
methodology for determining the
quantitative thresholds for
designation of gatekeepers under this
Regulation and in respect of the
update of the obligations laid down
in this Regulation where, based on a
market investigation the
Commission has identified the need
for updating the obligations
addressing practices that limit the
contestability of core platform
services or are unfair. It is of
particular importance that the
Commission carries out appropriate
consultations and that those
consultations be conducted in
accordance with the principles laid
down in the Interinstitutional
Agreement on Better Law-Making
of 13 April 2016. In particular, to
ensure equal participation in the
preparation of delegated acts, the
European Parliament and the
Council receive all documents at the
same time as Member States'
experts, and their experts
systematically have access to
meetings of Commission expert
groups dealing with the preparation
of delegated acts.

EP Mandate

power to adopt acts in accordance
with Article 290 of the Treaty should
be delegated to the Commission to
supplement this Regulation. In
particular, delegated acts should be
adopted in respect of the
methodology for determining the
quantitative thresholds for
designation of gatekeepers under this
Regulation-and-inrespect-of-the
: cations Jai

} } } 0
L S R based's iy

Afetifvestigation tne S8 =208

2 de_ £ |-ed the-need i updat'l g
HE elle_l SR addless_l 9 plﬁaetlees

i i Itis

of particular importance that the
Commission carries out appropriate
consultations and that those
consultations be conducted in
accordance with the principles laid
down in the Interinstitutional
Agreement on Better Law-Making
of 13 April 2016 In particular, to
ensure equal participation in the
preparation of delegated acts, the
European Parliament and the
Council receive all documents at the
same time as Member States'
experts, and their experts
systematically have access to
meetings of Commission expert
groups dealing with the preparation
of delegated acts.

1. Interinstitutional Agreement between the

Council Mandate Draft Agreement
: :
jEEER adoptactsin-accordance e adoptastsin-accordance
be-delegated-to-the-Commission-te FreatyRequlation 182/2011, each
supplement this-Regulation—In Member State should be delegated
} } i . } Y
B E i D A -
< e_del_eg) oF determining-the delegated-acts should be-adopted
R oldsfo sspssteR s edg. SEpriS
de_sg SRR des aetermining ¢ SR S
tais-Regulatio < d'. o | i Slds-for-desig oSG
.upela_te S e_bllgat < 5’ taid-dow o2 EE R der-this Regulatie
RS _%egula_ns i based_e_ g | & d. PSS date_ St
SRS So LSS ebllgatle_ said sle' ST
asnde't '.EE“ e Reed A deat.' g B S S based o2 L
i ella_ TR aid eSStRgP ﬁaeuees SRS .’;’SE SRS eﬁ &0 L
slodermenndiens arnonupinitis | dhesblientencnddinsinaarnatione
orpa t_leu'la ESRETE U that limit£ eeo testability g.e.e &
= e s | B SR e s
= sultat_le s-and that+ = AP IS 2t e
A T - = ESEIETAEs B
aeeeld_a ST |_e|ples taie | eo sultat_le s-and that <
down-in- the-lnterinstitutiona - P sb_eee due_ ted_ y -
EREATERE ;B. i Ea.““ VIaKHRG-o aeeend'a SN e.pn_euales i
S _p_antl_eula'a N -
isein eq_ual PRSI B 1 -
B _delegated B 13-April 2016 T “.eHIa_' =
Eunepe_a a_llla"e Sl S eq_ual psa tllelpatle ' 't &
systematically-have-acecessto same-time-as-represented in the
TR e Ce e R s advisory committee and decide on
groups-dealing-with-the-preparation | the composition of its delegation.
of-delegated-aetsthe sole prerogative | Such delegation can include inter

of the Member States to decide who

alia experts from the competent

will represent them in the advisory

authorities within the Member
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Council Mandate

Draft Agreement

1. Interinstitutional Agreement between the
European Parliament, the Council of the
European Union and the European
Commission on Better Law-Making (OJ L
123, 12.5.2016, p.1).

European Parliament, the Council of the
European Union and the European
Commission on Better Law-Making (OJ L
123, 12.5.2016, p-4). 1).

committee, subject to compliance
with Regulation (EU) No 182/2011.

1. Interinstitutional- Agreement between-the
European Union and the European

States' experts, and their experts
systematically-have-aseessto
: ‘ e

p . -
of delegated-acts which hold the
relevant expertise for a specific
issue presented to the advisory
committee.

European-Parliament-the Council-of the
European Union and the European
| Recital 77a |
(77a) National courts will have an (77a) In order to ensure
important role in applying this contestable and fair markets in the
Regulation and should be allowed digital sector across the Union
to ask the Commission to send them where gatekeepers are present, the
information or opinions on power to adopt acts in accordance
guestions concerning the with Article 290 of the TFEU
application of this Regulation. At should be delegated to the
the same time, the Commission Commission in respect of amending
should be able to submit oral or the methodology for determining
88a written observations to courts of the whether the quantitative thresholds

Member States.

regarding active end users and
active business users for the
designation of gatekeepers are met,
which is contained in an Annex of
this Regulation, in respect of
further specifying the additional
elements of the methodology not
falling in

this Annex for determining whether
the quantitative thresholds
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regarding the designation of
gatekeepers are met, and in respect
of supplementing the existing
obligations laid down in this
Regulation where, based on a
market investigation the
Commission has identified the need
for updating the

obligations addressing practices
that limit the contestability of core
platform services or are unfair and
the considered update falls within
the scope detailed by the Requlation
for such delegated acts. It is of
particular importance that the
Commission carries out appropriate
consultations and that

those consultations be conducted in
accordance with the principles laid
down in

the Interinstitutional Agreement on
Better Law-Making of 13 April
2016

In particular, to ensure equal
participation in the preparation of
delegated acts, the European
Parliament and the Council should
receive all documents at the same
time as Member States" experts, and
their experts systematically should
have access to meetings of
Commission expert groups dealing
with the preparation of

delegated acts.

| Recital 77a |

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act) (Text with EEA relevance) 2020/0374(COD) 08-
04-2022 at 11h56 129/348




Commission Proposal EP Mandate

88b

Council Mandate

(77a) In order to ensure
contestable and fair markets in the
digital sector across the Union
where gatekeepers are present, the
power to adopt acts in accordance
with Article 290 of the TFEU
should be delegated to the
Commission in respect of amending

the methodology for determining
whether the guantitative thresholds
regarding active end users and
active business users for the
designation of gatekeepers are met,
which is contained in an Annex of
this Regulation, in respect of
further specifying the additional
elements of the methodology not
falling in this Annex for
determining whether the
guantitative thresholds regarding
the designation of gatekeepers are
met, and in respect of
supplementing the existing
obligations laid down in this
Regulation where, based on a
market investigation the
Commission has identified the need
for updating the obligations
addressing practices that limit the
contestability of core platform
services or are unfair and the
considered update falls within the
scope detailed by the Regulation for
such delegated acts. It is of
particular importance that the
Commission carries out appropriate

Draft Agreement
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Draft Agreement

consultations and that those
consultations be conducted in
accordance with the principles laid
down in the Interinstitutional
Adgreement on Better Law-Making
of 13 April 2016, In particular, to
ensure equal participation in the
preparation of delegated acts, the
European Parliament and the
Council receive all documents at
the same time as Member States'
experts, and their experts
systematically have access to
meetings of Commission expert
groups dealing with the preparation

of delegated acts.

1. Interinstitutional Agreement between the
European Parliament, the Council of the
European Union and the European
Commission on Better Law-Making (OJ L
123, 12.5.2016, p.1).

Recital 77b |
(77b) Whistleblowers can bring (77b) Whistle-blowers can bring
new information to the attention of new information to the attention of
competent authorities which helps competent authorities which may
them in detecting infringements of help the competent authorities
this Regulation and imposing detect infringements of this

88c penalties. This Regulation should Regulation and enable them to

therefore ensure that adequate
arrangements are in place to enable

whistleblowers to alert competent
authorities to actual or potential

infringements of this Requlation

and to protect them from

impose penalties. It should be
ensured that adequate
arrangements are in place to enable
whistle-blowers to alert the
competent authorities to actual or
potential infringements of this
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retaliation. Regulation and to protect the

whistle-blowers from retaliation.
For that purpose, it should be
provided in this Regulation that
Directive (EU) 2019/1937 of the
European Parliament and of the
Council (*) is applicable to the
reporting of breaches of this
Regulation and to the protection of
persons reporting such breaches.

Recital 77c

(77¢) To enhance legal certainty,
the applicability, pursuant to this
Regulation, of Directive (EU)
2019/1937 to reports of breaches of
this Regulation and to the
protection of persons reporting
such breaches should be reflected
in Directive (EU) 2019/1937. The
Annex to Directive (EU) 2019/1937
should therefore be amended
accordingly. It is for the Member
States to ensure that that
amendment is reflected in their
transposition measures adopted in
accordance with Directive (EU)
2019/1937, although the adoption
of national transposition measures
is not a condition for the
applicability of Directive (EU)
2019/1937 to the reporting of
breaches of this Regulation and to
the protection of reporting persons
from the date of application of this

88d
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Draft Agreement
Requlation.

| Recital 77¢

88e

(77¢) End users should be entitled
to enforce their rights in relation to
the obligations imposed on
gatekeepers under this Regulation
through representative actions in
accordance with Directive (EU)
2020/1828.

(77d) Consumers should be entitled
to enforce their rights in relation to
the obligations imposed on
gatekeepers under this Regulation
through representative actions in
accordance with Directive (EU)
2020/1828 of the European
Parliament and of the Council.
For that purpose, it should be
provided in this Regulation that
Directive (EU) 2020/1828 is
applicable to the representative
actions brought against
infringements by gatekeepers of
provisions of this Regulation that
harm or may harm the collective
interests of consumers.

The annex to Directive (EU)
2020/1828 should

therefore be amended accordingly.
It is for the

Member States to ensure that that
amendment is

reflected in their transposition
measures adopted in accordance
with Directive

(EV) 2020/1828, although the
adoption of national transposition
measures in this

regard is not a

condition for the applicability of
Directive (EU) 2020/1828
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Council Mandate

Draft Agreement

to those representative actions.
The applicability of Directive (EU)
2020/1828 to the representative
actions brought against
infringements by gatekeepers of
provisions of this Regulation that
harm or may harm the collective
interests of consumers should start
from the date of application of

Member States’ laws, regulations

and administrative provisions
necessary to transpose that
Directive, or from the date of
application of this Requlation,
whichever is the latest.

1. Directive (EU) 2020/1828 on
Representative Actions for the Protection of
the Collective Interests of Consumers (OJ L
409, 4.12.2020, p. 1-27

| Recital 78

89

(78) The Commission should
periodically evaluate this Regulation
and closely monitor its effects on the
contestability and fairness of
commercial relationships in the
online platform economy, in
particular with a view to determining
the need for amendments in light of
relevant technological or
commercial developments. This
evaluation should include the regular
review of the list of core platform
services and the obligations

(78) The Commission should
periodically evaluate this Regulation
and closely monitor its effects on the
contestability and fairness of
commercial relationships in the
online platform economy, in
particular with a view to determining
the need for amendments in light of
relevant technological or
commercial developments. This
evaluation should include the regular
review of the list of core platform

services and-the-obligations

(78) The Commission should
periodically evaluate this Regulation
and closely monitor its effects on the
contestability and fairness of
commercial relationships in the
online platform economy, in
particular with a view to determining
the need for amendments in light of
relevant technological or
commercial developments. This
evaluation should include the regular
review of the list of core platform
services and the obligations

(78) The Commission should
periodically evaluate this Regulation
and closely monitor its effects on the
contestability and fairness of
commercial relationships in the
online platform economy, in
particular with a view to determining
the need for amendments in light of
relevant technological or
commercial developments. This
evaluation should include the regular
review of the list of core platform
services and the obligations
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Commission Proposal

addressed to gatekeepers as well as
enforcement of these, in view of
ensuring that digital markets across
the Union are contestable and fair. In
order to obtain a broad view of
developments in the sector, the
evaluation should take into account
the experiences of Member States
and relevant stakeholders. The
Commission may in this regard also
consider the opinions and reports
presented to it by the Observatory on
the Online Platform Economy that
was first established by Commission
Decision C(2018)2393 of 26 April
2018. Following the evaluation, the
Commission should take appropriate
measures. The Commission should
to maintain a high level of protection
and respect for the common EU
rights and values, particularly
equality and non-discrimination, as
an objective when conducting the
assessments and reviews of the
practices and obligations provided in
this Regulation.

EP Mandate
addressed-to-gatekeepers-as well as

enforcement of these, in view of
ensuring that digital markets across
the Union are contestable and fair. In
order to obtain a broad view of
developments in the sector, the
evaluation should take into account
the experiences of Member States
and relevant stakeholders. The
Commission may in this regard also
consider the opinions and reports
presented to it by the Observatory on
the Online Platform Economy that
was first established by Commission
Decision C(2018)2393 of 26 April
2018. Following the evaluation, the
Commission should take appropriate
measures. The Commission should
te maintain a high level of protection
and respect for the common EU
rights and values, particularly
equality and non-discrimination, as
an objective when conducting the
assessments and reviews of the
practices and obligations provided in
this Regulation.

Council Mandate

addressed to gatekeepers as well as
enforcement of these, in view of
ensuring that digital markets across
the Union are contestable and fair. In
order to obtain a broad view of
developments in the sector, the
evaluation should take into account
the experiences of Member States
and relevant stakeholders. The
Commission may in this regard also
consider the opinions and reports
presented to it by the Observatory on
the Online Platform Economy that
was first established by Commission
Decision C(2018)2393 of 26 April
2018. Following the evaluation, the
Commission should take appropriate
measures. The Commission should
to maintain a high level of protection
and respect for the common EU
rights and values, particularly
equality and non-discrimination, as
an objective when conducting the
assessments and reviews of the
practices and obligations provided in
this Regulation.

Draft Agreement

addressed to gatekeepers, as well as
enforcement of these, in view of
ensuring that digital markets across
the Union are contestable and fair.
In this context, the Commission
should also evaluate the scope of
Article X.

In order to obtain a broad view of
developments in the sector, the
evaluation should take into account
the experiences of Member States
and relevant stakeholders. The
Commission may in this regard also
consider the opinions and reports
presented to it by the Observatory on
the Online Platform Economy that
was first established by Commission
Decision C(2018)2393 of 26 April
2018. Following the evaluation, the
Commission should take appropriate
measures. The Commission should
to maintain a high level of protection
and respect for the common EU
rights and values, particularly
equality and non-discrimination, as
an objective when conducting the
assessments and reviews of the
practices and obligations provided in
this Regulation.

Text Origin: Commission
Proposal

| Recital 78a |

89a ' l
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(78a) Without prejudice to the
budgetary procedure and through
existing financial instruments,
adequate human, financial and
technical resources should be
allocated to the Commission to
ensure that it can effectively
perform its duties and exercise its
powers in respect of the
enforcement of this Requlation.

(78a) Without prejudice to the
budgetary procedure and through
existing financial instruments,
adequate human, financial and
technical resources should be
allocated to the Commission to
ensure that it can effectively
perform its duties and exercise its
powers in respect of the
enforcement of this Requlation.

Text Origin: EP Mandate

Recital 79, introductory part

90

(79) The objective of this
Regulation is to ensure a contestable
and fair digital sector in general and
core platform services in particular,
with a view to promoting innovation,
high quality of digital products and
services, fair and competitive prices,
as well as a high quality and choice
for end users in the digital sector.
This cannot be sufficiently achieved
by the Member States, but can only,
by reason of the business model and
operations of the gatekeepers and the
scale and effects of their operations,
be fully achieved at Union level. The
Union may adopt measures, in
accordance with the principle of
subsidiarity as set out in Article 5 of
the Treaty on European Union. In
accordance with the principle of
proportionality, as set out in that

(79) The objective of this
Regulation is to ensure a contestable
and fair digital sector in general and
core platform services in particular,
with a view to promoting innovation,
high quality of digital products and
services, fair and competitive prices,
as well as a high quality and choice
for end users in the digital sector.
This cannot be sufficiently achieved
by the Member States, but can only,
by reason of the business model and
operations of the gatekeepers and the
scale and effects of their operations,
be fully achieved at Union level. The
Union may adopt measures, in
accordance with the principle of
subsidiarity as set out in Article 5 of
the Treaty on European Union. In
accordance with the principle of
proportionality, as set out in that

(79) The objective of this
Regulation is to ensure a contestable
and fair digital sector in general and
core platform services in particular,
with a view to promoting innovation,
high quality of digital products and
services, fair and competitive prices,
as well as a high quality and choice
for end users in the digital sector.
This cannot be sufficiently achieved
by the Member States, but can only,
by reason of the business model and
operations of the gatekeepers and the
scale and effects of their operations,
be fully achieved at Union level. The
Union may adopt measures, in
accordance with the principle of
subsidiarity as set out in Article 5 of
the Treaty on European Union. In
accordance with the principle of
proportionality, as set out in that

(79) The objective of this
Regulation is to ensure a contestable
and fair digital sector in general and
core platform services in particular,
with a view to promoting innovation,
high quality of digital products and
services, fair and competitive prices,
as well as a high quality and choice
for end users in the digital sector.
This cannot be sufficiently achieved
by the Member States, but can only,
by reason of the business model and
operations of the gatekeepers and the
scale and effects of their operations,
be fully achieved at Union level. The
Union may adopt measures, in
accordance with the principle of
subsidiarity as set out in Article 5 of
the Treaty on European Union. In
accordance with the principle of
proportionality, as set out in that
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Council Mandate

Article, this Regulation does not go
beyond what is necessary in order to
achieve that objective.

Article, this Regulation does not go
beyond what is necessary in order to
achieve that objective.

Article, this Regulation does not go
beyond what is necessary in order to
achieve that objective.

Draft Agreement

Article, this Regulation does not go
beyond what is necessary in order to
achieve that objective.

Text Origin: Commission

Proposal
| Recital 79, point () |
This Regulation respects the (79) _ This Regulation respects FhisPesnlatienaes el an
fundamental rights and observes the | the fundamental rights and observes deleted fundamental-rights-and-observes-the
principles recognised in particular by | the principles recognised in principles-recognised-in-particular
the Charter of Fundamental Rights particular by the Charter of oo e mndn e nain
91 of the European Union, in particular | Fundamental Rights of the European ThehieabhomreenonaLnienin
Articles 16, 47 and 50 thereof. Union, in particular Articles 16, 47 B I
Accordingly, this Regulation should | and 50 thereof. Accordingly, this chrroeiteserdingh ol Peculntion
be interpreted and applied with Regulation should be interpreted and “hewebboipineaeiod openmniod
respect to those rights and principles | applied with respect to those rights with respect to those rights-and
and principles. principlesdeleted
| Recital 79a |
(79a) The European Data (79a) The European Data
Protection Supervisor was Protection Supervisor was
consulted in accordance with consulted in accordance with
Article 42 of Requlation 2018/1725 | Article 42 of Requlation 2018/1725
91a and delivered an opinion on 10 and delivered an opinion on 10
February 2021, February 2021,
1.0JC 147, 26.4.2021, p. 4. 1.0JC 147, 26.4.2021, p. 4.
Text Origin: Council Mandate
| Recital 79b |
o | B
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Council Mandate
(79b) This Requlation respects the

Draft Agreement
(79b) This Requlation respects the

fundamental rights and observes

fundamental rights and observes

the principles recognised in
particular by the Charter of
Fundamental Rights of the
European Union, in particular

the principles recognised in
particular by the Charter of
Fundamental Rights of the
European Union, in particular

Articles 16, 47 and 50 thereof.

Articles 16, 47 and 50 thereof.

Accordingly, this Regulation should

Accordingly, this Regulation should

be interpreted and applied with

be interpreted and applied with

respect to those rights and

respect to those rights and

principles principles.
| Formula
HAVE ADOPTED THIS HAVE ADOPTED THIS HAVE ADOPTED THIS HAVE ADOPTED THIS
@ REGULATION: REGULATION: REGULATION: REGULATION:
Text Origin: Commission
Proposal
| Chapter |
Chapter | Chapter | Chapter | Chapter |
o Subject matter, scope and definitions | Subject matter, scope and definitions | Subject matter, scope and definitions | Subject matter, scope and definitions
Text Origin: Commission
Proposal
| Article 1
Article 1 Article 1 Article 1 Article 1
o Subject-matter and scope Subject-matter and scope Subject-matter and scope Subject-matter and scope

Text Origin: Commission
Proposal
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EP Mandate
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Article 1(

1)

1. This Regulation lays down
harmonised rules ensuring
contestable and fair markets in the
digital sector across the Union where
gatekeepers are present.

1. The purpose of this Regulation
laysis to contribute to the proper
functioning of the internal market

1. The purpose of this Regulation
laysis to contribute to the proper
functioning of the internal market

1. The purpose of this Regulation
laysis to contribute to the proper
functioning of the internal market

by laying down harmonised rules
ensuring contestable and fair
markets for all businesses to the

by laying down harmonised rules
ensuring contestable and fair
markets in the digital sector across

by laying down harmonised rules
ensuring contestable and fair
markets_for all businesses to the

» benefit of both business users and the Union where gatekeepers are benefit of both business users and
end users in the digital sector across | present. end users in the digital sector across
the Union where gatekeepers are the Union where gatekeepers are
present_so as to foster innovation present.
and increase consumer welfare. .

Text Origin: EP Mandate
| Article 1(2) |

2. This Regulation shall apply to 2. This Regulation shall apply to 2. This Regulation shall apply to 2. This Regulation shall apply to

core platform services provided or core platform services provided or core platform services provided or core platform services provided or
offered by gatekeepers to business offered by gatekeepers to business offered by gatekeepers to business offered by gatekeepers to business
users established in the Union or end | users-established-in-the- Union-or users established in the Union or end | users established in the Union or end
users established or located in the end users established or located in users established or located in the users established or located in the
Union, irrespective of the place of the Union_and business users, Union, irrespective of the place of Union, irrespective of the place of
establishment or residence of the irrespective of the place of establishment or residence of the establishment or residence of the
gatekeepers and irrespective of the establishment or residence of the gatekeepers and irrespective of the gatekeepers and irrespective of the

96 law otherwise applicable to the gatekeepers_or business users and law otherwise applicable to the law otherwise applicable to the

provision of service.

irrespective of the law otherwise
applicable to the provision of
service._This Regulation shall apply
and be interpreted in full respect of
fundamental rights and the
principles recognised by the
Charter of Fundamental Rights of
the European Union, in particular
Articles 11, 16, 47 and 50 thereof.

provision of service.

provision of service.

Text Origin: Commission
Proposal
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Article 1(

3), introductory part

3. This Regulation shall not apply to
markets:

3. This Regulation shall not apply to
markets:

3. This Regulation shall not apply to
markets:

3. This Regulation shall not apply to
markets:

97
Text Origin: Commission
Proposal
| Article 1(3), point (a) |
(a) related to electronic (a) related to electronic (a) related to electronic (a) related to electronic
communications networks as defined | communications networks as defined | communications networks as defined | communications networks as defined
in point (1) of Article 2 of Directive | in point (1) of Article 2 of Directive | in point (1) of Article 2 of Directive | in point (1) of Article 2 of Directive
(EU) 2018/1972 of the European (EU) 2018/1972 of the European (EU) 2018/1972 of the European (EU) 2018/1972 of the European
Parliament and of the Council®; Parliament and of the Council®; Parliament and of the Council®; Parliament and of the Council®;

98 1. Directive (EU) 2018/1972 of the European | 1. Directive (EU) 2018/1972 of the European | 1. Directive (EU) 2018/1972 of the European | 1. Directive (EU) 2018/1972 of the European
Parliament and of the Council of 11 Parliament and of the Council of 11 Parliament and of the Council of 11 Parliament and of the Council of 11
December 2018 establishing the European December 2018 establishing the European December 2018 establishing the European December 2018 establishing the European
Electronic Communications Code (Recast) Electronic Communications Code (Recast) Electronic Communications Code (Recast) Electronic Communications Code (Recast)
(0J L 321,17.12.2018, p. 36). (OJ L 321,17.12.2018, p. 36). (0J L 321,17.12.2018, p. 36). (OJ L 321,17.12.2018, p. 36).

Text Origin: Commission
Proposal
| Article 1(3), point (b) |
(b) related to electronic (b) related to electronic (b) related to electronic (b) related to electronic
communications services as defined | communications services as defined | communications services as defined | communications services as defined
in point (4) of Article 2 of Directive | in point (4) of Article 2 of Directive | in point (4) of Article 2 of Directive | in point (4) of Article 2 of Directive
(EV) 2018/1972 other than those (EV) 2018/1972 other than those (EU) 2018/1972 other than those (EVU) 2018/1972 other than those
99

related to interpersonal
communication services as defined
in point (4)(b) of Article 2 of that
Directive.

related to number-independent
interpersonal communication

services as defined in point 4}6)(7)
of Article 2 of that Directive.

related to number-independent
interpersonal communication
services as defined in point (4}b)(7)
of Article 2 of that Directive.

related to number-independent
interpersonal communication
services as defined in point 4}b)(7)
of Article 2 of that Directive.

Text Origin: Council Mandate
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

| Article 1

4)

4. With regard to interpersonal
communication services this
Regulation is without prejudice to
the powers and tasks granted to the

4. With regard to interpersonal
communication services this
Regulation is without prejudice to
the powers and tasks granted to the
national regulatory and other

4. With regard to interpersonal
communication services this
Regulation is without prejudice to
the powers and tasksresponsibilities
granted to the national regulatory

4. With regard to interpersonal
communication services this
Regulation is without prejudice to
the powers and tasksresponsibilities
granted to the national regulatory

100 national regulatory and other
competent authorities by virtue of competent authorities by virtue of and other competent authorities by and other competent authorities by
Article 61 of Directive (EU) Article 61 of Directive (EU) virtue of Article 61 of Directive virtue of Article 61 of Directive
2018/1972. 2018/1972. (EU) 2018/1972. (EU) 2018/1972.
Text Origin: Council Mandate
Article 1(5) |
5. Member States shall not impose | 5. In order to avoid the 5. Member States shall not impose | 5. In order to avoid the
on gatekeepers further obligations by | fragmentation of the internal on gatekeepers further obligations by | fragmentation of the internal
way of laws, regulations or market, Member States shall not way of laws, regulations or market, Member States shall not
administrative action for the purpose | impose on gatekeepers within the administrative action for the purpose | impose on gatekeepers further
of ensuring contestable and fair meaning of this Requlation further | of ensuring contestable and fair obligations by way of laws,
markets. This is without prejudice to | obligations by way of laws, markets. Fhisis-witheutprejudiceto | regulations or administrative action
rules pursuing other legitimate regulations or administrative action | rues-pursuing-etherlegitimate for the purpose of ensuring
public interests, in compliance with | for the purpose of ensuring publicinterests-in-compliance-with | contestable and fair markets. Fhis-is
101 Union law. In particular, nothing in | contestable and fair markets. Thisis | Unientaw—tapartictlar-Nothing in | witheutprejudice-torulespursting
this Regulation precludes Member without prejudice to rules pursuing this Regulation precludes Member othelegtimatepubhetntcrests—n
States from imposing obligations, other legitimate public interests, in States from imposing obligations, comphanee-with-Unienlaw—tn

which are compatible with Union
law, on undertakings, including
providers of core platform services
where these obligations are unrelated
to the relevant undertakings having a
status of gatekeeper within the
meaning of this Regulation in order
to protect consumers or to fight

compliance with Union law. In
particular, nothing in this Regulation
precludes Member States from
imposing obligations, which are
compatible with Union law, on
undertakings, including providers of
core platform services where these
obligations are unrelated to the

which are compatible with Union
law, on undertakings, including
providers-ofundertakings providing
core platform services, for matters
falling outside the scope of this
Regulation, where these obligations
are-unrelated-tedo not result from
the relevant undertakings having a

partieutar-Nothing in this
Regulation precludes Member States
from imposing obligations, which
are compatible with Union law, on
undertakings, including providers
efundertakings providing core
platform services, for matters
falling outside the scope of this
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EP Mandate

Council Mandate

Draft Agreement

Commission Proposal

against acts of unfair competition.

relevant undertakings having a status
of gatekeeper within the meaning of
this Regulation in order to protect
consumers-e, to fight against acts of
unfair competition_or to pursue
other legitimate public interests.

status of gatekeeper within the
meaning of this Regulation-in-erder
to-protectconsumers-or-to-fight

;  unfai tion.

Requlation, where these obligations
are-unrelated-todo not result from
the relevant undertakings having a
status of gatekeeper within the
meaning of this Regulation-in-erder
to-pretesteonsumers-a—te-fight

; i tion.

Article 1(

S

102

6. This Regulation is without
prejudice to the application of
Articles 101 and 102 TFEU. It is
also without prejudice to the
application of: national rules
prohibiting anticompetitive
agreements, decisions by
associations of undertakings,
concerted practices and abuses of
dominant positions; national
competition rules prohibiting other
forms of unilateral conduct insofar
as they are applied to undertakings
other than gatekeepers or amount to
imposing additional obligations on
gatekeepers; Council Regulation
(EC) No 139/2004* and national
rules concerning merger control;
Regulation (EU) 2019/1150 and
Regulation (EU) ..../.. of the
European Parliament and of the
Council®.

1. Council Regulation (EC) No 139/2004 of
20 January 2004 on the control of
concentrations between undertakings (the EC

6. This Regulation is without
prejudice to the application of
Articles 101 and 102 TFEU. It is
also without prejudice to the
application of: national rules
prohibiting anticompetitive
agreements, decisions by
associations of undertakings,
concerted practices and abuses of
dominant positions; national
competition rules prohibiting other
forms of unilateral conduct insofar
as theythese rules are applied to
undertakings other than gatekeepers
within the meaning of this
Requlation or amount to imposing
additional obligations on
gatekeepers; Council Regulation
(EC) No 139/2004* and national
rules concerning merger control;

} and

Counei?2019/1150.

1. Council Regulation (EC) No 139/2004 of

6. This Regulation is without
prejudice to the application of
Articles 101 and 102 TFEU. It is
also without prejudice to the
application of: national competition
rules prohibiting anticompetitive
agreements, decisions by
associations of undertakings,
concerted practices and abuses of
dominant positions; national
competition rules prohibiting other
forms of unilateral conduct insofar
as they are applied to undertakings
other than gatekeepers or amount to
imposing additional obligations on
gatekeepers; and Council Regulation
(EC) No 139/2004* and national
rules concerning merger control;

Regulation(EU}-2019/1150-and

1. Council Regulation (EC) No 139/2004 of
20 January 2004 on the control of
concentrations between undertakings (the EC

6. This Regulation is without
prejudice to the application of
Articles 101 and 102 TFEU. It is
also without prejudice to the
application of: national competition
rules prohibiting anticompetitive
agreements, decisions by
associations of undertakings,
concerted practices and abuses of
dominant positions; national
competition rules prohibiting other
forms of unilateral conduct insofar
as they are applied to undertakings
other than gatekeepers or amount to
imposing additional obligations on
gatekeepers; and Council Regulation
(EC) No 139/2004* and national
rules concerning merger control;

Regulation(EU-2019/1150-and
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Merger Regulation) (OJ L 24, 29.1.2004, p. 20 January 2004 on the control of Merger Regulation) (OJ L 24, 29.1.2004, p. B e
1). concentrations between undertakings (the EC | 1). p-1).
2. Regulation (EU) .../.. of the European Merger Regulation) (OJ L 24, 29.1.2004, p. 2. Regulation(EU) -/ —of the Ewropean 2. Regubation (U of the-turopean
Parliament and of the Council — proposal on | 1). ParhamentandeHhe-Counctb—proposal ParhamencandeHhe-Counctb—pronasal
a Single Market For Digital Services (Digital | 2. Regilation(EL)—A sf-thedsuropec on-a-Single-Market-For Digital Services on-a-Single-Market-For Digital Services
Services Act) and amending Directive Parliament and of the Council — proposal (Digital Services Act) and amending (Digital Services Act) and amending
2000/31/EC. on-a Single Market For Digital Services Directive 2000/31/EC. Directive 2000/31/EC.

Article 1(7)

7. National authorities shall not take

7. National authorities shall not take

7. National authorities shall not take

decisions which would run counter decisions which would run counter decisions which-weuld-__run counter
to a decision adopted by the to a decision adopted by the counter-to-a-decision-adopted-by-the | to a decision adopted by the
Commission under this Regulation. | Commission under this Regulation. | CemmissionunderthisRegulation- | Commission under this Regulation.
The Commission and Member States | The Commission and Member States | Fhe-Commission-and-Member-States | The Commission and Member States
shall work in close cooperation and | shall work in close cooperation and | shalbwerk-inclose-cooperationand | shall work in close cooperation and
103 coordination in their enforcement coordination in their enforcement coordinationin-theirenforcement coordination in their enforcement
actions. actions_on the basis of the principles | actiorsThe Commission and actions_on the basis of the principles
established in Article 31d. Member States shall cooperate and | established in Articles [...] and [...].
coordinate in their enforcement A ——
actions on the basis of the _ P%posg:g'”' ommissfon
principles and rules established in
Article 32a.
Article 2
Article 2 Article 2 Article 2 Article 2
o Definitions Definitions Definitions Definitions

Text Origin: Commission
Proposal

| Article 2, first paragraph, introductory part |

105 ' l
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Commission Proposal

For the purposes of this Regulation,
the following definitions apply:

EP Mandate

For the purposes of this Regulation,
the following definitions apply:

Council Mandate

For the purposes of this Regulation,
the following definitions apply:

Draft Agreement

For the purposes of this Regulation,

the following definitions apply:

Text Origin: Commission
Proposal

| Article 2,

first paragraph, point (1)

(1) ‘Gatekeeper’ means a provider | (1) ‘Gatekeeper’ means a provider (1) ‘Gatekeeper’ means a-provider | (1) ‘Gatekeeper’ means a-provider
of core platform services designated | of core platform services designated | efan undertaking providing core ofan undertaking providing core
106 pursuant to Article 3; pursuant to Article 3; platform services, designated platform services, designated
pursuant to Article 3; pursuant to Article 3;
Text Origin: Council Mandate
Article 2, first paragraph, point (2), introductory part
(2) “Core platform service’ means (2) ‘Core platform service’ means (2) “Core platform service’ means (2) “Core platform service’ means
i any of the following: any of the following: any of the following: any of the following:
Text Origin: Commission
Proposal
Article 2, first paragraph, point (2)(a)
(a) online intermediation services; (a) online intermediation services; (a) online intermediation services; (a) online intermediation services;
108 Text Origin: Commission
Proposal
| Article 2, first paragraph, point (2)(b)

I 109

(b) online search engines;

(b) online search engines;

(b) online search engines;

(b) online search engines;

Text Origin: Commission
Proposal
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Article 2, first paragraph, point (2)(c)

(c) online social networking
services;

I 110

(c) online social networking
services;

(c) online social networking
services;

(c) online social networking
services;

Text Origin: Commission
Proposal

| Article 2, first paragraph, point (2)(d)

I 111

(d) video-sharing platform services;

(d) video-sharing platform services;

(d) video-sharing platform services;

(d) video-sharing platform services;

Text Origin: Commission
Proposal

| Article 2, first paragraph, point (2)(e)

(e) number-independent
interpersonal communication
Services;

(e) number-independent
interpersonal communication
services;

interpersonal communication
services;

Text Origin: Commission
Proposal

Article 2, first paragraph, point (2)(f)

(f) operating systems;
113

(e) number-independent
interpersonal communication
112 | services;

(f) operating systems;

(f) operating systems;

(f) operating systems;

Text Origin: Commission
Proposal

| Article 2, first paragraph, point (2)(fa)

l 113a '

(e) number-independent |
|
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EP Mandate

Council Mandate

Draft Agreement

Commission Proposal

(fa) web browsers; (fa) Web browsers;
Text Origin: EP Mandate
| Article 2, first paragraph, point (2)(fb)
T (fb) virtual assistants; (fb) Virtual assistants;
Text Origin: EP Mandate
| Article 2, first paragraph, point (2)(fc)
I 113c (fc) connected TV;
| Article 2, first paragraph, point (2)(g)
(9) cloud computing services; (9) cloud computing services; (9) cloud computing services; (9) cloud computing services;
114 Text Origin: Commission
Proposal
| Article 2, first paragraph, point (2)(h)
(h) advertising services, including (h) online advertising services, (h) advertising services, including (h) online advertising services,
any advertising networks, including any advertising networks, | any advertising networks, including any advertising networks,
advertising exchanges and any other | advertising exchanges and any other | advertising exchanges and any other | advertising exchanges and any other
advertising intermediation services, | advertising intermediation services, | advertising intermediation services, | advertising intermediation services,
115 | provided by a provider of any of the | provided by a provider where the provided by aprevidersfan provided by a-previderefan
core platform services listed in undertaking to which it belongs is undertaking providing any of the undertaking providing any of the
points (a) to (g); also a provider of any of the core core platform services listed in core platform services listed in
platform services listed in points () | points (a) to (g); points (a) to (g);
to (9);
@ Text Origin: Council Mandate
| Article 2, first paragraph, point (3)
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

(3) ‘Information society service’
means any service within the
meaning of point (b) of Article 1(1)

(3) ‘Information society service’
means any service within the
meaning of point (b) of Article 1(1)

(3) ‘Information society service’
means any service within the
meaning of point (b) of Article 1(1)

(3) ‘Information society service’
means any service within the
meaning of point (b) of Article 1(1)

116 | of Directive (EU) 2015/1535; of Directive (EU) 2015/1535; of Directive (EU) 2015/1535; of Directive (EU) 2015/1535;
Text Origin: Commission
Proposal
Article 2, first paragraph, point (4)
(4) ‘Digital sector’ means the sector | (4) ‘Digital sector’ means the sector | (4) ‘Digital sector’ means the sector | (4) ‘Digital sector’ means the sector
of products and services provided by | of products and services provided by | of products and services provided by | of products and services provided by
means of or through information means of or through information means of or through information means of or through information
117 society services; society services; society services; society services;
Text Origin: Commission
Proposal
Article 2, first paragraph, point (5)
(5) ‘Online intermediation services’ | (5) ‘Online intermediation services’ | (5) ‘Online intermediation services’ | (5) ‘Online intermediation services’
means services as defined in point 2 | means services as defined in point 2 | means services as defined in point means services as defined in point
118 of Article 2 of Regulation (EU) of Article 2 of Regulation (EU) 2(2) of Article 2 of Regulation (EU) | 2(2) of Article 2 of Regulation (EU)
2019/1150; 2019/1150; 2019/1150; 2019/1150;
Text Origin: Council Mandate
| Article 2, first paragraph, point (6)
(6) ‘Online search engine’ means a | (6) ‘Online search engine’ meansa | (6) ‘Online search engine’ meansa | (6) ‘Online search engine’ means a
9 digital service as defined in point 5 digital service as defined in point 5 digital service as defined in point digital service as defined in point
11

of Article 2 of Regulation (EU)
2019/1150;

of Article 2 of Regulation (EU)

2019/1150 thus excluding the
search functions on other online

5(5) of Article 2 of Regulation (EU)
2019/1150;

5(5) of Article 2 of Regulation (EU)
2019/1150;

Council Mandate

Text Origin:
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Commission Proposal

EP Mandate
intermediation services;

Council Mandate

Draft Agreement

| Article 2,

first paragraph, point (7)

(7) ‘Online social networking
service’ means a platform that
enables end users to connect, share,
discover and communicate with each

(7) ‘Online social networking
service’ means a platform that
enables end users to connect, share,
discover and communicate with each

(7) ‘Online social networking
service’ means a platform that
enables end users to connect, share,
discover and communicate with each

(7) ‘Online social networking
service’ means a platform that
enables end users to connect, share,
discover and communicate with each

120 | other across multiple devices and, in | other across multiple devices and, in | other across multiple devices and, in | other across multiple devices and, in
particular, via chats, posts, videos particular, via chats, posts, videos particular, via chats, posts, videos particular, via chats, posts, videos
and recommendations; and recommendations; and recommendations; and recommendations;

Text Origin: Commission
Proposal
Article 2, first paragraph, point (8)
(8) ‘Video-sharing platform service’ | (8) ‘Video-sharing platform service’ | (8) ‘Video-sharing platform service’ | (8) ‘Video-sharing platform service’
means a service as defined in point means a service as defined in point means a service as defined in point means a service as defined in point
(aa) of Article 1(1) of Directive (EU) | (aa) of Article 1(1) of Directive (EU) | (aa) of Article 1(1) of Directive (EU) | (aa) of Article 1(1) of Directive (EU)
2010/13%; 2010/13%; 2010/13% 2010/13%
1. Directive 2010/13/EU of the European 1. Directive 2010/13/EU of the European 1. Directive 2010/13/EU of the European 1. Directive 2010/13/EU of the European
Parliament and of the Council of 10 March Parliament and of the Council of 10 March Parliament and of the Council of 10 March Parliament and of the Council of 10 March

121 2010 on the coordination of certain 2010 on the coordination of certain 2010 on the coordination of certain 2010 on the coordination of certain
provisions laid down by law, regulation or provisions laid down by law, regulation or provisions laid down by law, regulation or provisions laid down by law, regulation or
administrative action in Member States administrative action in Member States administrative action in Member States administrative action in Member States
concerning the provision of audiovisual concerning the provision of audiovisual concerning the provision of audiovisual concerning the provision of audiovisual
media services (Audiovisual Media Services | media services (Audiovisual Media Services | media services (Audiovisual Media Services | media services (Audiovisual Media Services
Directive) (OJ L 95, 15.4.2010, p. 1). Directive) (OJ L 95, 15.4.2010, p. 1). Directive) (OJ L 95, 15.4.2010, p. 1). Directive) (OJ L 95, 15.4.2010, p. 1).

Text Origin: Commission
Proposal
| Article 2, first paragraph, point (9)
122 '
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Commission Proposal

(9) ‘Number-independent
interpersonal communications
service’ means a service as defined
in point 7 of Article 2 of Directive
(EU) 2018/1972;

EP Mandate

(9) ‘Number-independent
interpersonal communications
service’ means a service as defined
in point 7 of Article 2 of Directive
(EU) 2018/1972;

Council Mandate

(9) ‘Number-independent
interpersonal communications
service’ means a service as defined
in point #(7) of Article 2 of
Directive (EU) 2018/1972;

Draft Agreement

(9) ‘Number-independent
interpersonal communications
service’ means a service as defined
in point #(7) of Article 2 of
Directive (EU) 2018/1972;

Text Origin: Council Mandate

| Article 2,

first paragraph, point (10)

(10) ‘Operating system’ means a
system software which controls the
basic functions of the hardware or

(10) ‘Operating system’ means a
system software which controls the
basic functions of the hardware or
software and enables software

(10) ‘Operating system’ means a
system software which controls the
basic functions of the hardware or
software and enables software

123 | software and enables software
applications to run on it; applications to run on it; applications to run on it; applications to run on it;
Text Origin: Commission
Proposal
Article 2, first paragraph, point (10a)
(10a) Web browser’ means (10a) Web browser’ means a
software application that enables software application that enables
users to access and interact with end users to access and interact
web content hosted on servers that with web content hosted on servers
are connected to networks such as that are connected to networks such
123a the Internet, including standalone as the Internet, including
web browsers as well as web standalone web browsers as well as
browsers integrated or embedded in web browsers integrated or
software or similar embedded in software or similar.
Text Origin: Auxiliary
| Article 2, first paragraph, point (10b)
123b '

(10) ‘Operating system’ means a
system software which controls the
basic functions of the hardware or
software and enables software
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Commission Proposal

EP Mandate

(10b) ‘Virtual assistants’ means
software that is incorporated or
inter-connected with a good, within
the meaning of Directive (EU)
2019/771, that can process
demands, tasks or questions based
on audio, imaging or other
cognitive-computing technologies,
including augmented reality
services, and based on those
demands, tasks or guestions access
their own and third party services
or control their own and third party
devices.

Council Mandate

Draft Agreement

(10b) Virtual assistants’ means
software that can process demands,
tasks or questions including based
on audio, visual, written input,
gestures or motions, and based on
those demands, tasks or guestions
provides access to other services or
controls connected/physical devices.

Text Origin: Auxiliary

| Article 2,

first paragraph, point (10c)

(10c) '"connected TV'' means a
system software or software
application that controls a
television set connected to the

123¢ internet that enables software
applications to run on it including
for the provision of music and video
streaming, or viewing of pictures;
| Article 2, first paragraph, point (11) |
(11) ‘Cloud computing services’ (11) ‘Cloud computing services’ (11) ‘Cloud computing services’ (11) ‘Cloud computing services’
means a digital service as defined in | means a digital service as defined in | means a digital service as defined in | means a digital service as defined in
124 | Point 19 of Article 4 of Directive point 19 of Article 4 of Directive point (19)49 of Article 4 of Directive | point (19)19 of Article 4 of Directive

(EU) 2016/1148 of the European
Parliament and of the Council®;

1. Directive (EU) 2016/1148 of the European

(EU) 2016/1148 of the European
Parliament and of the Council®;

1. Directive (EU) 2016/1148 of the European

(EU) 2016/1148 of the European
Parliament and of the Council?;

1. Directive (EU) 2016/1148 of the European

(EU) 2016/1148 of the European
Parliament and of the Council®;

1. Directive (EU) 2016/1148 of the European
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Commission Proposal

Parliament and of the Council of 6 July 2016
concerning measures for a high common
level of security of network and information
systems across the Union (OJ L 194,
19.7.2016, p. 1).

EP Mandate

Parliament and of the Council of 6 July 2016
concerning measures for a high common
level of security of network and information
systems across the Union (OJ L 194,
19.7.2016, p. 1).

Council Mandate

Parliament and of the Council of 6 July 2016
concerning measures for a high common
level of security of network and information
systems across the Union (OJ L 194,
19.7.2016, p. 1).

Draft Agreement

Parliament and of the Council of 6 July 2016
concerning measures for a high common
level of security of network and information
systems across the Union (OJ L 194,
19.7.2016, p. 1).

Text Origin: Council Mandate

| Article 2,

first paragraph, point (12)

(12) ‘Software application stores’
means a type of online
intermediation services, which is

(12) ‘Software application stores’
means a type of online
intermediation services, which is

(12) ‘Software application stores’
means a type of online
intermediation services, which is

(12) ‘Software application stores’
means a type of online
intermediation services, which is

125 | focused on software applications as | focused on software applications as | focused on software applications as | focused on software applications as
the intermediated product or service; | the intermediated product or service; | the intermediated product or service; | the intermediated product or service;
Text Origin: Commission
Proposal
| Article 2, first paragraph, point (13)
(13) ‘Software application’ means (13) ‘Software application’ means (13) ‘Software application’ means (13) “Software apphcatlon means
any digital product or service that any digital product or service that any digital product or service that any digital product or service that
126 runs on an operating system; runs on an operating system; runs on an operating system,; runs on an operating system;
Text Origin: Commission
Proposal
| Article 2, first paragraph, point (14)
(14) Ancillary service’ means (14) ‘Ancillary service’ means (14) ‘Ancillary service’ means (14) Shomifiosm i
services provided in the context of or | services provided in the context of or | services provided in the context of or | servicesprevided-in-the-context-ef-or
127 | together with core platform services, | together with core platform services, | together with core platform services, | tegetherwith-core-platform-services;
including payment services as including payment services as including payment services as fpslodinanr s e den e
defined in point 3 of Article 4 and defined in point 3 of Article 4-and, defined in point 3(3) of Article 4 of | defined-in-point3-of-Article4-and
technical services which support the | technical services which support the | Directive (EU) 2015/2366 and technical-services-which-support-the
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Commission Proposal

EP Mandate

Council Mandate

provision of payment services as
defined in Atrticle 3(j) of Directive
(EU) 2015/2366, fulfilment,
identification or advertising services;

provision of payment services as
defined in Article 3(j) of Directive

(EV) 2015/2366, in-app payment
systems, fulfilment,_including parcel

delivery as defined in Article 2
paragraph 2 of Regulation (EU)
2018/644, freight transport,
identification or advertising services;

technical services which support the
provision of payment services as
defined in Article 3(j) of Directive
(EU) 2015/2366, fulfilment,
identification or advertising services;

Draft Agreement
A S G T S R S
(EUdeleted)-2615/2366fulfilment;

Text Origin: EP Mandate

| Article 2,

first paragraph, point (14a)

(14a) ‘Payment services’ means a

127a service as defined in Article 4(3) of
Directive (EU) 2015/2366 ;
| Article 2, first paragraph, point (14b)
14b) "Technical service
127b supporting payment service' means
a service as defined in Article 3(j)
of Directive (EU) 2015/2366 ;
| Article 2, first paragraph, point (14a) |
(14a) In-app payment system:’ (14c) Payment systems for in-app
means an application, service or purchases' means an application,
user interface to process the service or user interface to facilitate
. payments from users of an app. purchases of digital content or
G

digital services within an app
(including content, subscriptions,
features or functionality) and the
payments for such purchases.

Text Origin: EP Mandate
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EP Mandate

Council Mandate

Draft Agreement

Article 2,

first paragraph, point (15)

(15) ‘Identification service’ means a
type of ancillary services that
enables any type of verification of
the identity of end users or business

(15) ‘Identification service’ means a
type of ancillary services that
enables any type of verification of
the identity of end users or business

(15) ‘Identification service’ means a
type of ancillary services that
enables any type of verification of
the identity of end users or business

(15) ‘Identification service’ means a
type of aneillaryservice provided
together with or in support of core
platform services that enables any

128 | users, regardless of the technology users, regardless of the technology users, regardless of the technology type of verification of the identity of
used; used; used; end users or business users,
regardless of the technology used;
Text Origin: Commission
Proposal
| Article 2, first paragraph, point (16) |
(16) ‘End user’ means any natural (16) ‘End user’ means any natural (16) ‘End user’ means any natural (16) ‘End user’ means any natural
or legal person using core platform | or legal person using core platform | or legal person using core platform | or legal person using core platform
services other than as a business services other than as a business services other than as a business services other than as a business
129 | yser; user; user; user;
Text Origin: Commission
Proposal
Article 2, first paragraph, point (17)
(17) ‘Business user’ means any (17) ‘Business user’ means any (17) ‘Business user’ means any (17) ‘Business user’ means any
natural or legal person acting in a natural or legal person acting in a natural or legal person acting in a natural or legal person acting in a
commercial or professional capacity | commercial or professional capacity | commercial or professional capacity | commercial or professional capacity
130 using core platform services for the | using core platform services for the | using core platform services for the | using core platform services for the

purpose of or in the course of
providing goods or services to end
users;

purpose of or in the course of
providing goods or services to end
users;

purpose of or in the course of
providing goods or services to end
users;

purpose of or in the course of
providing goods or services to end
users;

Text Origin: Commission

Proposal
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Draft Agreement

Article 2,

first paragraph, point (18)

131

(18) ‘Ranking’ means the relative
prominence given to goods or
services offered through online
intermediation services or online
social networking services, or the
relevance given to search results by
online search engines, as presented,
organised or communicated by the
providers of online intermediation
services or of online social
networking services or by providers
of online search engines,
respectively, whatever the
technological means used for such
presentation, organisation or
communication;

(18) ‘Ranking’ means the relative
prominence given to goods or
services offered through enline
intermediation-services-aronline
social-networkingcore platform
services, or the relevance given to
search results by online search
engines, as presented, organised or

communicated by the previders-ef

online social networking services or
bycore platform service providers-ef

whatever, irrespectively of the
technological means used for such
presentation, organisation or
communication;

(18) ‘Ranking’ means the relative
prominence given to goods or
services offered through online
intermediation services erincluding
online social networking_services
and video-sharing platform
services, or the relevance given to
search results by online search
engines, as presented, organised or
communicated by, respectively the
undertakings providing-the

providers-of online intermediation
services or ef—enhne—seel&l

ofthe undertakings providing online

(18) ‘Ranking’ means the relative
prominence given to goods or
services offered through online
intermediation services oF, online
social networking services, video-
sharing platform services or virtual
assistants, or the relevance given to
search results by online search
engines, as presented, organised or
communicated by the previders
efundertakings providing online
intermediation services er-of, online
social networking services, video-
sharing platform services, virtual

assistant or-er-by-previders-of online

search engines, respeetively;

whatever the technological means
used for such presentation,
organisation or communication;

search engines, respectively;

whatever the technological means
used for such presentation,
organisation or communication; and
irrespectively whether only one

result is presented or
communicated.

Text Origin: Auxiliary

| Article 2,

first paragraph, point (18a)

131a

(18a) ‘Search results’ means any
information in any format,
including texts, graphics, voice or
other output, returned in response
and related to a written or oral

(18a) ‘Search results’ means any
information in any format,
including texts, graphics, voice or
other output, returned in response
and related to a search query,
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EP Mandate

Council Mandate

Draft Agreement

search query, irrespective of
whether the information is an
organic result, a paid result, a
direct answer or any product,
service or information offered in
connection with, or displayed along
with, or partly or entirely embedded

in, the organic results;

irrespective of whether the
information is an unpaid result, a
paid result, a direct answer or any
product, service or information
offered in connection with, or
displayed along with, or partly or
entirely embedded in, the organic
results;

Text Origin: EP Mandate

Article 2, first paragraph, point (19)
(19) ‘Data’ means any digital (19) ‘Data’ means any digital (19) ‘Data’ means any digital (19) ‘Data’ means any digital
representation of acts, facts or representation of acts, facts or representation of acts, facts or representation of acts, facts or
information and any compilation of | information and any compilation of | information and any compilation of | information and any compilation of
such acts, facts or information, such acts, facts or information, such acts, facts or information, such acts, facts or information,
132 |'including in the form of sound, including in the form of sound, including in the form of sound, including in the form of sound,
visual or audiovisual recording; visual or audiovisual recording; visual or audiovisual recording; visual or audiovisual recording;
Text Origin: Commission
Proposal
| Article 2, first paragraph, point (20)
(20) ‘Personal data’ means any (20) ‘Personal data’ means any (20) ‘Personal data’ means any (20) ‘Personal data’ means any
information as defined in point 1 of | information as defined in point 1 of | information as defined in point (1) | information as defined in point (1)
133 | Avrticle 4 of Regulation (EV) Article 4 of Regulation (EU) of Article 4 of Regulation (EU) of Article 4 of Regulation (EU)
2016/679; 2016/679; 2016/679; 2016/679;
Text Origin: Council Mandate
| Article 2, first paragraph, point (21)

I 134

(21) ‘Non-personal data’ means

(21) ‘Non-personal data’ means

(21) ‘Non-personal data’ means

(21) ‘Non-personal data’ means
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EP Mandate

Council Mandate

data other than personal data as
defined in point 1 of Article 4 of
Regulation (EU) 2016/679;

data other than personal data as
defined in point 1 of Article 4 of
Regulation (EU) 2016/679;

data other than personal data as
defined in point (1) of Article 4 of
Regulation (EU) 2016/679;

Draft Agreement

data other than personal data as
defined in point (1) of Article 4 of
Regulation (EU) 2016/679;

Text Origin: Council Mandate

| Article 2,

first paragraph, point (22)

(22) ‘Undertaking’ means all linked
enterprises or connected
undertakings that form a group
through the direct or indirect control
of an enterprise or undertaking by

(22) ‘Undertaking’ means all linked
enterprises or connected
undertakings that form a group
through the direct or indirect control
of an enterprise or undertaking by

(22) ‘Undertaking’ means all linked
enterprises or connected
undertakings that form a group
through the direct or indirect control
of an enterprise or undertaking by

(22) ‘Undertaking’ means all linked
enterprises or connected
undertakings that form a group
through the direct or indirect control
of an enterprise or undertaking by

135 | another and that are engaged in an another and that are engaged in an another and that are engaged in an another and that are engaged in an
economic activity, regardless of their | economic activity, regardless of their | economic activity, regardless of their | economic activity, regardless of their
legal status and the way in which legal status and the way in which legal status and the way in which legal status and the way in which
they are financed; they are financed; they are financed; they are financed;

Text Origin: Commission
Proposal
Article 2, first paragraph, point (23)
(23) “Control” means the possibility | (23) ‘Control” means the possibility | (23) ‘Control’ means the possibility | (23) ‘Control” means the possibility
of exercising decisive influence on of exercising decisive influence on of exercising decisive influence on of exercising decisive influence on
an undertaking, as understood in an undertaking, as understood in an undertaking, as understood in an undertaking, as understood in
136 Regulation (EU) No 139/2004. Regulation (EU) No 139/2004. Article 3(2) of Regulation (EYEC) Article 3(2) of Regulation (EJEC)
No 139/2004-; No 139/2004-;
Text Origin: Council Mandate
| Article 2, first paragraph, point (23a)
136a (23a) ‘Interoperability’ means the (23a) ‘Interoperability’ means the

ability to exchange information and

ability to exchange information and
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Council Mandate
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Commission Proposal

mutually use the information which

has been exchanged so that all
elements of hardware or software
relevant for a given service and
used by its provider effectively work
with hardware or software relevant
for a given services provided by
third party providers different from
the elements through which the
information concerned is originally
provided. This shall include the
ability to access such information
without having to use an
application software or other
technologies for conversion.

mutually use the information which
has been exchanged through
interfaces or other solutions, so that
all elements of hardware or
software work with other hardware
and software and with users in all
the ways in which they are intended
to function.

| Article 2, first paragraph, point (23a)

136b

(23a) ‘Turnover’ means the
amount derived by an undertaking

(23b) ‘Turnover’ means the
amount derived by an undertaking

as defined in Article 5(1) of
Regulation (EC) No 139/2004;

as defined in Article 5(1) of
Regulation (EC) No 139/2004;

Text Origin: Council Mandate

| Article 2, first paragraph, point (23b)

136¢

(23b) ‘Profiling’ means profiling
as defined in Article 4 point (4) of

(23c) ‘Profiling’ means profiling
as defined in Article 4 point (4) of

Regulation (EU) 2016/679;

Regulation (EU) 2016/679;

Text Origin: Council Mandate

| Article 2, first paragraph, point (23c)

136d
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

(23c) ‘Consent’ means consent as
defined in Article 4 point (11) of

(23d) ‘Consent’ means consent as
defined in Article 4 point (11) of

Regulation (EU) 2016/679;

Regulation (EU) 2016/679;

Text Origin: Council Mandate

138

Designation of gatekeepers

Designation of gatekeepers

Designation of gatekeepers

Designation of gatekeepers

Text Origin: Commission
Proposal

| Article 2, first paragraph, point (23d)
(23d) ‘National court’ means a
court or tribunal of a Member State
1366 within the meaning of Article 267
TEEU.
Text Origin: Council Mandate
| Chapter II
Chapter I Chapter I1 Chapter I Chapter I
. Gatekeepers Gatekeepers Gatekeepers Gatekeepers
Text Origin: Commission
Proposal
Article 3
I Article 3 Article 3 Article 3 Article 3

| Article 3(

1), introductory part

|
(23e) ‘National court’ means a
court or tribunal of a Member State
within the meaning of Article 267
TFEU.

|

|

139

1. A provider of core platform
services shall be designated as

1. Aprovider of core platform
servicesAn undertaking shall be

1. Aprovider of core platform
servicesAn undertaking shall be

1. Aprovider of core platform
servicesAn undertaking shall be
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Commission Proposal

gatekeeper if:

EP Mandate
designated as gatekeeper if:

Council Mandate
designated as gatekeeper if:

Draft Agreement
designated as gatekeeper if:

Text Origin: Council Mandate

| Article 3(1), point (a) |
(a) it has a significant impact on the | (a) it has a significant impact on the | (a) it has a significant impact on the | (a) it has a significant impact on the
0 internal market; internal market; internal market; internal market;
Text Origin: Commission
Proposal
Article 3(1), point (b)
(b) it operates a core platform (b) it operates a core platform (b) it eperatesprovides a core (b) it eperatesprovides a core
service which serves as an important | service which serves as an important | platform service which serves asan | platform service which serves-asis
141 | gateway for business users to reach | gateway for business users and end | important gateway for business users | an important gateway for business
end users; and users to reach other end users; and to reach end users; and users to reach end users; and
Text Origin: Council Mandate
| Article 3(1), point (c)
(c) itenjoys an entrenched and (c) itenjoys an entrenched and (c) itenjoys an entrenched and (c) itenjoys an entrenched and
durable position in its operations or | durable position in its operations or | durable position in its operations or | durable position in its operations or
it is foreseeable that it will enjoy it is foreseeable that it will enjoy it is foreseeable that it will enjoy it is foreseeable that it will enjoy
142 |sucha position in the near future. such a position in the near future. such a position in the near future. such a position in the near future.
Text Origin: Commission
Proposal
| Article 3(2), introductory part
143 | 2. A provider of core platform 2 2 2

services shall be presumed to satisfy:

. A provider of core platform
servicesAn undertaking shall be

. Aprovider of core platform
servicesAn undertaking shall be

. Aprovider of core platform
servicesAn undertaking shall be
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Council Mandate
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presumed to satisfy:

presumed to satisfy:

presumed to satisfy:

Text Origin: EP Mandate

| Article 3(

2), point (a)

(a) the requirement in paragraph 1
point (a) where the undertaking to
which it belongs achieves an annual
EEA turnover equal to or above
EUR 6.5 billion in the last three
financial years, or where the average
market capitalisation or the

(a) the requirement in paragraph 1
point (a) where the-undertaking-te
which-itbelengs-it achieves an

annual EEA turnover equal to or
above EUR 6.58 billion in the last
three financial years, or where the
average market capitalisation or the

(a) the requirement in paragraph 1
point (a) where the-undertaking-te
which-it-belengs-it achieves an

annual EEA turnover equal to or
above EUR 6.5 billion in_each of the
last three financial years, or where
theits average market capitalisation

(a) the requirement in paragraph 1
point (a) where the-undertaking-to
which-it-belengs-it achieves an
annual EEAUnion turnover equal to
or above EUR 6:57.5 billion in each
of the last three financial years, or
where theits average market

L equivalent fair market value of the equivalent fair market value of the or theits equivalent fair market value | capitalisation or theits equivalent fair
undertaking to which it belongs undertaking to-which-it-belongs of-the-undertaking-to-which-it market value ofthe-undertakingto
amounted to at least EUR 65 billion | amounted to at least EUR 6580 belengs-amounted to at least EUR 65 amounted to at least
in the last financial year, and it billion in the last financial year, and | billion in the last financial year, and | EUR 6575 billion in the last
provides a core platform service in at | it provides a core platform service in | it provides athe same core platform | financial year, and it provides athe
least three Member States; at least three Member States; service in at least three Member same core platform service in at

States; least three Member States;
| Article 3(2), point (b), introductory part |
(b) the requirement in paragraph 1 | (b) -the requirement in paragraph 1 | (b) -the requirement in paragraph 1 | (b) -the requirement in paragraph 1
point (b) where it provides a core point (b) where it provides aone or | point (b) where it provides a core point (b) where it provides a core
platform service that has more than | more core platform service platform service that has equal to or | platform service that has mere
45 million monthly active end users | thatservices each of which has more | more than 45 million monthly active | thanat least 45 million monthly
established or located in the Union than 45 million monthly active-end | end users established or located in active end users established or
145 | and more than 10 000 yearly active | users established or located in the the Union and equal to or more than | located in the Union and mere

business users established in the
Union in the last financial year;

YnienEEA and more than 10 000
yearly aetive-business users
established in the YrisrEEA in the
last financial year;.

10 000 yearly active business users
established in the Union in the last

financial year. Monthly active end
users and yearly active business

thanat least 10 000 yearly active
business users established in the
Union in the last financial year.
Monthly active end users and yearly

users shall be identified and

active business users shall be

calculated taking into account the

identified and calculated taking into
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EP Mandate

Council Mandate

methodology set out in the Annex to

Draft Agreement
account the methodology and

this Regulation;

indicators set out in the Annex to
this Regulation;

Text Origin: Auxiliary

| Article 3(

2), point (b), first paragraph

for the purpose of the first for the purpose of the-first forthe purpose-of the first
subparagraph, monthly active end deleted subparagraphthis point, monthly subparagraph,-menthly-active-end
users shall refer to the average active end users shall refer to the commsanlre e ehe e s
146 - . A
number of monthly active end users average number of monthly active sumpbossimendih enetioopdue s
throughout the largest part of the last end users throughout the largest part | througheutthe largestpartefthe
financial year; of the last financial year; last financial-year;deleted
Article 3(2), point (c) |
(c) the requirement in paragraph 1 (c) the requirement in paragraph 1 (c) the requirement in paragraph 1 (c) the requirement in paragraph 1
point (c) where the thresholds in point (c) where the thresholds in point (c) where the thresholds in point (c) where the thresholds in
point (b) were met in each of the last | point (b) were met in each of the last | point (b) were met in each of the last | point (b) were met in each of the last
147 | three financial years. threetwo financial years. three financial years. three financial years.
Text Origin: Commission
Proposal
| Article 3(2a)
2a. _For the purpose of point (b),
(i) monthly end users and yearly
business users shall be measured
147a taking into account the indicators

set out in the Annex to this
Regulation; and

(ii) monthly end users shall refer to
the average number of monthly end
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EP Mandate

Council Mandate

Draft Agreement

users during a period of at least six
months within the last financial
ear;

Article 3(

3), introductory part

148

3. Where a provider of core
platform services meets all the
thresholds in paragraph 2, it shall
notify the Commission thereof
within three months after those
thresholds are satisfied and provide
it with the relevant information
identified in paragraph 2.. That
notification shall include the relevant
information identified in paragraph 2
for each of the core platform
services of the provider that meets
the thresholds in paragraph 2 point
(b). The notification shall be updated
whenever other core platform
services individually meet the
thresholds in paragraph 2 point (b).

3. -Where aproviderofan
undertaking providing core
platform services meets all the
thresholds in paragraph 2, it shall
notify the Commission thereof
without delay and in any case
within threetwo months after those
thresholds are satisfied and provide
it with the relevant information
identified in paragraph 2.- That
notification shall include the relevant
information identified in paragraph 2
for each of the core platform
services of the previderundertaking
that meets the thresholds in
paragraph 2 point (b). The
notification shall be updated
whenever other core platform
services individually meet the
thresholds in paragraph 2 point (b).

3. -Where aproviderefan
undertaking providing core
platform services meets all the
thresholds in paragraph 2, it shall
notify the Commission thereof
within threetwo months after those
thresholds are satisfied and provide
it with the relevant information
relating to the quantitative

thresholds identified in paragraph 2-.

That notification shall include the
relevant information relating to the
guantitative thresholds identified in
paragraph 2 for each of the core
platform services of the

providerundertaking that meets the
thresholds in paragraph 2 point (b).
ificati |

wiRop e tho e n i
i eesl aivicatiymoetine .

3. -Where aproviderofan
undertaking providing core
platform servicesservice meets all
the thresholds in paragraph 2, it shall
notify the Commission thereof
without delay and in any case
within threetwo months after those
thresholds are satisfied and provide
it with the relevant information
identified in paragraph 2-. That
notification shall include the relevant
information identified in paragraph 2
for each of the core platform
services of the previderundertaking
that meets the thresholds in
paragraph 2 point (b). Whenever a
further core platform service
provided by the undertaking that
has previously been designated as a
gatekeeper meetsFhe-notification

core-platform-services-individually
meet the thresholds in paragraph 2
point (b) and (c), such undertaking
shall notify the Commission thereof
within two months after those
thresholds are satisfied.

Text Origin: EP Mandate
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EP Mandate

Council Mandate

Draft Agreement

Article 3(3), first paragraph

149

A failure by a relevant provider of
core platform services to notify the
required information pursuant to this
paragraph shall not prevent the
Commission from designating these
providers as gatekeepers pursuant to
paragraph 4 at any time.

A failure by a relevant provider
efundertaking providing core
platform servicesservice to notify the
required information pursuant to this
paragraph shall not prevent the
Commission from designating these
providersundertakings as
gatekeepers pursuant to paragraph 4
at any time.

ofShould the Commission consider
that an undertaking providing core
platform services meets all the

cail iclor of

requiredWhere the undertaking
providing the core platform service

thresholds provided in paragraph 2,

fails to notify the Commission

but has failed to notify the required
information pursuant to the first

pursuant to the first subparagraph
of this paragraph and fails to

subparagraph of this paragraph, the
Commission shall require that

provide within the deadline set by
the Commission in the request for

undertaking pursuant to Article 19
to provide the relevant information
relating to the guantitative
thresholds identified in paragraph 2

information pursuant to this
sesagrephsholpoboreeniArticle
19 all the relevant information that
is required for the Commission frem

within 10 working days. The failure
by the undertaking providing core
platform services to comply with the

desighating-these-providers-as
gatekeepersto designate an
undertaking concerned as

Commission’s request pursuant to

gatekeeper pursuant to paragraph 4,

Article 19 shall not prevent the
Commission from designating these

paragraph-4-at-any timethat
undertaking as a gatekeeper based
on any other information available

the Commission shall be entitled to
designate that undertaking as a
gatekeeper based on information
available to the Commission.

Where the undertaking providing

to the Commission. Where the

core platform services complies

undertaking providing core
platform services complies with the

with the request pursuant to second
subparagraph of this paragraph or

request, the Commission shall apply

after the expiry of the deadline

the procedure set out in paragraph

referred to in the second

4.

subparagraph of this paragraph,
the Commission shall apply the
procedure set out in paragraph 4-at

any-time.

| Article 3(4), introductory part
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Council Mandate

Draft Agreement

Commission Proposal

4. The Commission shall, without
undue delay and at the latest 60 days
after receiving the complete
information referred to in paragraph
3, designate the provider of core
platform services that meets all the
thresholds of paragraph 2 as a
gatekeeper, unless that provider,

4. -The Commission shall, without
undue delay and at the latest 60 days
after receiving the complete
information referred to in paragraph
3, designate the previder
efundertaking providing core
platform services that meets all the
thresholds of paragraph 2 as a

4. -The Commission shall, without
undue delay and at the latest 6045
working days after receiving the
complete information referred to in
paragraph 3, designate the previder
efundertaking providing core
platform services that meets all the
thresholds of paragraph 2 as a

4. -The Commission shall, without
undue delay and at the latest 6645
working days after receiving the
complete information referred to in
paragraph 3, designate the previder
efundertaking providing core
platform services that meets all the
thresholds of paragraph 2 as a

with its notification, presents gatekeeper;-unless-that-provider. gatekeeper, unless that gatekeeper;-unless-thatprovider;
sufficiently substantiated arguments | The undertaking may present, with | previderundertaking, with its vl eriientie s nh
150 to demonstrate that, in the its notification, presents-sufficiently | notification, presents sufficiently sufficienth-substantiated-arguments

circumstances in which the relevant | substantiatedcompelling arguments | substantiated arguments to to-demonstrate that, in-the
core platform service operates, and to demonstrate that, in the demonstrate that, in the circumstances in which the relevant
taking into account the elements circumstances in which the relevant | circumstances in which the relevant | esreplatferm-service-operates,and
listed in paragraph 6, the provider core platform service operates, ané | core platform service operates, and | takinginto-acceuntthe-elements
does not satisfy the requirements of e e Letndnanneenh e o needdo:
paragraph 1. Lerndpnnnareph S the Lotndlannmnennb 6 dinneondda: corsRe ek e nnie o8

providerthe undertaking does not } i Aaragraph-k,

satisfy the requirements of paragraph | efthe undertaking exceptionally o o

1. does not satisfy the requirements of | T€Xt Origin= Auxiliary

paragraph 1 although it meets all
the thresholds in paragraph 42.
| Article 3(4), first paragraph |
Where the gatekeeper presents such Where the gatekeeperundertaking
sufficiently substantiated arguments deleted presents such sufficiently suehThe undertaking may present,
to demonstrate that it does not substantiated arguments to with its notification, sufficiently
satisfy the requirements of paragraph demonstrate that it exceptionally substantiated arguments to
151 | 1, the Commission shall apply does not satisfy the requirements of | demonstrate that, in the

paragraph 6 to assess whether the
criteria in paragraph 1 are met.

paragraph 1 although it meets all

circumstances in which the relevant

the thresholds in paragraph 2, the

core platform service operates, the

Commission shall apply-paragraph

paragraph-1-are-metdesignate the

undertaking exceptionally does not
satisfy the requirements of-it+-dees
b - ]
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Commission Proposal EP Mandate Council Mandate Draft Agreement
undertaking as a gatekeeper, in paragraph 1, the Commission shall

accordance with the procedure laid | apphy paragraph 6-te-assess-whether

down in Article 15(3), if it theeriterial although it meets all
concludes that the undertaking was | the thresholds in paragraph +-are
not able to demonstrate that the mek2.

relevant core platform service it
provides does not satisfy the
requirements of paragraph 1.

| Article 3(4), first paragraph a |

Where the undertaking providing a | 4bis

core platform service, which Where the Commission considers
satisfies the quantitative thresholds | that the arguments submitted by the
of paragraph 2 but has presented, undertaking providing core

according to this paragraph, platform services are not
sufficiently substantiated sufficiently substantiated because
arguments that it does not meet the | they do not manifestly put into
criteria in paragraph 1, fails to guestion the presumption in Article
comply with the investigative 3(2), it may reject those arguments
measures ordered by the within the time limit referred to in
Commission for the purpose of paragraph 4 without applying the

151 assessing the undertaking’s procedure laid down in Article

a : S

arguments, in a significant manner | 15(3).
and the failure persists after the
undertaking has been invited to Where the undertaking presents
comply within a reasonable time- such sufficiently substantiated
limit and to submit observations, arguments, manifestly putting into
the Commission shall be entitled to | guestion the presumption in Article
designate that undertaking as a 3(2), the Commission may,
gatekeeper. notwithstanding paragraph 4,

within the time limit referred to in
paragraph 4, open the procedure
laid down in Article 15(3).

I1f the Commission concludes that
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Council Mandate

Draft Agreement

Commission Proposal

the undertaking was not able to
demonstrate that the relevant core
platform services it provides does
not satisfy the requirements of
paragraph 1, it shall designate the
undertaking as gatekeeper in
accordance with the procedure of

Article 15(3).

| Article 3(

4a)

151b

4a. Where the undertaking
providing the core platform service
fails to notify the Commission, to
provide the information required in
paragraph 3 or to provide within
the deadline set by the Commission
all the relevant information that is
required to assess its designation as
gatekeeper pursuant to paragraphs
(2) and (6), the Commission shall
be entitled to designate that
undertaking as a gatekeeper at any
time based on information available

to the Commission pursuant to
paragraph 4.

Article 3(

&

152

5. The Commission is empowered
to adopt delegated acts in
accordance with Article 37 to
specify the methodology for
determining whether the quantitative

thresholds laid down in paragraph 2

5. The Commission is empowered
to adopt delegated acts in
accordance with Article 37 to
specify the methodology for
determining whether the quantitative
thresholds laid down in paragraph 2

5. The Commission is empowered
to adopt delegated acts in
accordance with Article 37 to
speeifysupplement this Regulation

by further specifying the

methodology for determining

5. The Commission is empowered
to adopt delegated acts in
accordance with Article 37 to
speeifysupplement this Regulation

by specifying the methodology for
determining whether the quantitative
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Council Mandate

Draft Agreement

are met, and to regularly adjust it to
market and technological
developments where necessary, in
particular as regards the threshold in
paragraph 2, point (a).

of this Article are met, and to
regularly adjust #the methodology to
market and technological
developments where necessary;-in

Commission is empowered to adopt
delegated acts in accordance with
Article 37 to update the list of
indicators set out in the Annex to

this Requlation.

whether the quantitative thresholds
laid down in paragraph 2 are met;
and to regularly adjust ithis
methodology to market and
technological developments where
necessary---particular-as-regards

1 e
(@)

thresholds laid down in paragraph 2
of this Article are met, and to
regularly adjust i#the methodology to
market and technological
developments where necessary;-a
Aarteslarns-regards-the-threshole

Text Origin: EP Mandate

| Article 3(5a) |
5a. The Commission is empowered
to adopt delegated acts in
accordance with Article 37 to
152a amend this Regulation by updating
the methodology and the list of
indicators set out in the Annex to
this Regulation.
| Article 3(5a)
5a. The Commission is empowered
to adopt delegated acts in
accordance with Article 37 to
reqularly adjust the methodology
152b for measuring the number of

monthly active end users and yearly
active business users laid down in
the Annex of this Regulation in
view of the technological and other
developments of the core platform
services.
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Council Mandate

Draft Agreement

| Article 3(

6), introductory part

6. The Commission may identify as
a gatekeeper, in accordance with the
procedure laid down in Article 15,
any provider of core platform
services that meets each of the
requirements of paragraph 1, but
does not satisfy each of the
thresholds of paragraph 2, or has

6. -The Commission mayshall
identify as a gatekeeper, in
accordance with the procedure laid
down in Article 15, any previder
ofundertaking providing core
platform services, excluding
Medium-sized, Small or Micro
enterprises as defined in the

6. -The Commission may
identifydesignate as a gatekeeper, in
accordance with the procedure laid
down in Article 15, any previder
efundertaking providing core
platform services that meets each of
the requirements of paragraph 1, but
does not satisfy each of the

6. -The Commission may
identifyshall designate as a
gatekeeper, in accordance with the
procedure laid down in Article 15,
any previder-efundertaking
providing core platform services that
meets each of the requirements of
paragraph 1_of this Article, but does

L presented sufficiently substantiated | Commission Recommendation thresholds of paragraph 2-e+-has not satisfy each of the thresholds of
arguments in accordance with 2003/361/EC, that meets each of the ici i paragraph 2-erhaspresented
paragraph 4. requirements of paragraph 1. of this | arguments-in-accordance-with el }

Article, but does not satisfy each of | paragraph4. irnessrdopesiihparnareh-l of

the thresholds of paragraph 2;-6+-has this Article.

fFicient] . _=
arguments in-accordance with Text Origin: EP Mandate
paragraph-4 of this Article.
| Article 3(6), first paragraph, introductory part |

For that purpose, the Commission For that purpose, the Commission -For that purpose, the Commission -For that purpose, the Commission
shall take into account the following | shall take into account the following | shall take into account some or all of | shall take into account some or all of
elements: elements: the following elements, insofar as the following elements, insofar as

154 relevant for the undertaking under | relevant for the undertaking under

consideration: consideration:
Text Origin: Council Mandate
Article 3(6), first paragraph, point (a) |
155 (a) the size, including turnover and | (a) the size, including turnover and | (a) the size, including turnover and | (a) the size, including turnover and

market capitalisation, operations and

market capitalisation, operations and

market capitalisation, operations and

market capitalisation, operations and
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position of the provider of core
platform services;

position of the previder
efundertaking providing core
platform services;

position of the previder
efundertaking providing core
platform services;

position of the previder
efundertaking providing core
platform services;

Text Origin: EP Mandate

| Article 3(

6), first paragraph, point (b)

(b) the number of business users
depending on the core platform
service to reach end users and the

(b) the number of business users
depending on the core platform
service to reach end users and the

(b) the number of business users

depending-enusing the core platform
service to reach end users and the

(b) the number of business users

depending-enusing the core platform
service to reach end users and the

156
number of end users; number of end users; number of end users; number of end users;
Text Origin: Council Mandate
| Article 3(6), first paragraph, point (c) |
(c) entry barriers derived from (c) entry barriers derived from (c) eptronmtosdarivaddram (c) epterbamdosdarivaddran
network effects and data driven network effects and data driven network effects and data driven network effects and data driven
advantages, in particular in relation | advantages, in particular in relation | advantages, in particular in relation | advantages, in particular in relation
to the provider’s access to and to the previderundertaking’s access | to the previderundertaking’s access | to the previderundertaking’s access
157 | collection of personal and non- to and collection of personal and to and collection of personal and to and collection of personal and
personal data or analytics non-personal data or analytics non-personal data or analytics non-personal data or analytics
capabilities; capabilities; capabilities; capabilities;
Text Origin: Council Mandate
Article 3(6), first paragraph, point (d) |
(d) scale and scope effects the (d) scale and scope effects the (d) scale and scope effects the (d) scale and scope effects the
provider benefits from, including providerundertaking benefits from, | previderundertaking benefits from, | previderundertaking benefits from,
158 | with regard to data; including with regard to data; including with regard to data; including with regard to data_and

including, where relevant, with
regard to its activities outside the
Union;
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EP Mandate

Council Mandate

Draft Agreement

Text Origin: EP Mandate

| Article 3(

6), first paragraph, point (e)

(e) business user or end user lock-
in;

(e) business user or end user lock-
in;

(e) business user or end user lock-
in_including switching costs and

(e) business user or end user lock-
in_including switching costs and

behavioural bias reducing the

behavioural bias reducing the

159 ability of business users and end ability of business users and end
users to switch or multi-home; users to switch or multi-home;
Text Origin: Council Mandate
| Article 3(6), first paragraph, point (ea)
ea) the degree of multi-homin
159a {aﬁz)ng bus?neSS' d See compromise in row 159
| Article 3(6), first paragraph, point (ea)
(ea) aconglomerate corporate
structure or vertical integration of I )
the undertaking providing core Ve Ortleine deuenl] MEnEEE
159b platform services, for instance
allowing cross subsidisation or
combination of data from different
sources;
| Article 3(6), first paragraph, point (eb) |
(eb) the ability of the undertaking (ec) aconglomerate corporate
159¢ to implement conglomerate structure or vertical integration of

strategies, in particular through its
vertical integration or its significant

the undertaking providing core
platform services, for instance
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Commission Proposal

EP Mandate
leverage in related markets;

Draft Agreement

providing these undertakings with
the ability to cross subsidise,
combine data from different
sources or leverage their position;

See compromise in row 159 b

[ Article 3(

6), first paragraph, point (f)

(f) other structural market
characteristics.

(f) other structural market
characteristics.

(f) other structural marketbusiness
or services characteristics.

(f) other structural marketbusiness
or services characteristics.

160
Text Origin: Council Mandate
| Article 3(6), second paragraph
In conducting its assessment, the In conducting its assessment, the In conducting its assessment, the
Commission shall take into account | Commission shall take into account | Commission shall take into account
foreseeable developments of these foreseeable developments of these foreseeable developments of these foreseeable developments of these
elements. elements_including any planned elements. elements_including any planned
161 concentrations involving another concentrations involving another
provider of core platform services provider of core platform services
or of any other services provided in or of any other services provided in
the digital sector. the digital sector.
Text Origin: EP Mandate
Article 3(6), third paragraph
Where the provider of a core
platform service that satisfies the deleted deleted
162 | quantitative thresholds of paragraph

2 fails to comply with the
investigative measures ordered by
the Commission in a significant

In conducting its assessment, the
Commission shall take into account
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manner and the failure persists after manner and the failure persists after
the provider has been invited to the-previder-has-been-invited-to
comply within a reasonable time- comphwithin-a-reasonable-time-
limit and to submit observations, the B
Commission shall be entitled to Cespmiasieprhol b niiilndbie
designate that provider as a dasighate-thatproviderasa
gatekeeper. gatekeeper-deleted

Article 3(6), fourth paragraph |
Where the provider of a core Where the previderofundertaking Where the previderofundertaking

platform service that does not satisfy
the quantitative thresholds of
paragraph 2 fails to comply with the
investigative measures ordered by
the Commission in a significant
manner and the failure persists after
the provider has been invited to

deleted

providing a core platform service
that does not satisfy the quantitative
thresholds of paragraph 2 fails to
comply with the investigative
measures ordered by the
Commission in a significant manner
and the failure persists after the

providing a core platform service
that does not satisfy the quantitative
thresholds of paragraph 2 fails to
comply with the investigative
measures ordered by the
Commission in a significant manner
and the failure persists after the

163 | comply within a reasonable time- providerundertaking has been providerundertaking has been
limit and to submit observations, the invited to comply within a invited to comply within a
Commission shall be entitled to reasonable time-limit and to submit | reasonable time-limit and to submit
designate that provider as a observations, the Commission shall | observations, the Commission shall
gatekeeper based on facts available. be entitled to designate that be entitled to designate that
providerundertaking as a gatekeeper | previderundertaking as a gatekeeper
based on facts available. based on facts available.
Text Origin: Council Mandate
| Article 3(7) |
7. For each gatekeeper identified 7. For each undertaking designated | 7. For each gatekeeper 7. For each gatekeeper
164 pursuant to paragraph 4 or paragraph | as gatekeeper identified-pursuant to | identifiedundertaking designated as | identiiedundertaking designated as

6, the Commission shall identify the
relevant undertaking to which it
belongs and list the relevant core

paragraph 4 or paragraph 6, the
Commission shall identify the

relevantundertaking to-which-it

gatekeeper pursuant to paragraph 4
or paragraph 6, the Commission

shall identify-the relevant

gatekeeper pursuant to paragraph 4
or paragraph 6, the Commission

shall identify-the relevant
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Commission Proposal

platform services that are provided
within that same undertaking and
which individually serve as an
important gateway for business users
to reach end users as referred to in
paragraph 1(b).

EP Mandate
belengs-and-Hstwithin the deadline

set under paragraph 4 the relevant
core platform services that are
provided within that same
undertaking and which individually
serve as an important gateway for
business users to reach end users as
referred to in paragraph 1(b).

Council Mandate

Histlist in the designation decision
the relevant core platform services
that are provided within that same
undertaking and which individually
serve as an important gateway for
business users to reach end users as
referred to in paragraph 4{b}1 point
(0).

Draft Agreement

Histlist in the designation decision
the relevant core platform services
that are provided within that same
undertaking and which individually
serve as an important gateway for
business users to reach end users as
referred to in paragraph 4{b}1 point
(0.

Text Origin: Council Mandate

| Article 3(

()

8. The gatekeeper shall comply with
the obligations laid down in Articles
5 and 6 within six months after a
core platform service has been

8. The gatekeeper shall comply with
the obligations laid down in Articles
5 and 6 within-sixas soon as
possible, and in any case no later

8. The gatekeeper shall comply with
the obligations laid down in Articles
5 and 6 within six months after a
core platform service has been

8. The gatekeeper shall comply with
the obligations laid down in Articles
5, 6 and 6a-and-6 within six months
after a core platform service has

165 included in the list pursuant to than four months after a core included in the Hstdesignation been included in the }stdesignation
paragraph 7 of this Article. platform service has been included decision pursuant to paragraph 7 of | decision pursuant to paragraph 7 of
in the list pursuant to paragraph 7 of | this Article. this Article.
this Article. o .
Text Origin: Council Mandate
| Article 4
Article 4 Article 4 Article 4 Article 4
- Review of the status of gatekeepers | Review of the status of gatekeepers | Review of the status of gatekeepers | Review of the status of gatekeepers
Text Origin: Commission
Proposal
| Article 4(1), introductory part

I 167

1. The Commission may upon

1. The Commission may upon

1. -The Commission may, upon

1. -The Commission may, upon
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request or its own initiative
reconsider, amend or repeal at any
moment a decision adopted pursuant
to Atrticle 3 for one of the following
reasons:

request or its own initiative
reconsider, amend or repeal at any
moment a decision adopted pursuant
to Article 3 for one of the following
reasons:

request or_on its own initiative
reconsider, amend or repeal at any
moment a decision adopted pursuant
to Article 3 for one of the following
reasons:

request or_on its own initiative
reconsider, amend or repeal at any
moment a decision adopted pursuant
to Article 3 for one of the following
reasons:

Text Origin: Council Mandate

| Article 4(

1), point (a)

(a) there has been a substantial
change in any of the facts on which

(a) there has been a substantial
change in any of the facts on which

(a) there has been a substantial
change in any of the facts on which

(a) there has been a substantial
change in any of the facts on which

168 | the decision was based; the decision was based,; the decision was based,; the decision was based;
Text Origin: Commission
Proposal
| Article 4(1), point (b) |
(b) the decision was based on (b) the decision was based on (b) the decision was based on (b) the decision was based on
incomplete, incorrect or misleading | incomplete, incorrect or misleading | incomplete, incorrect or misleading | incomplete, incorrect or misleading
169 information provided by the information provided by the information-previded-by-the information-previded-by-the
undertakings. undertakings. undertakings. undertakings.
Text Origin: Council Mandate
| Article 4(2), introductory part |
2. The Commission shall regularly, | 2. -The Commission shall regularly, | 2. -The Commission shall regularly, | 2. -The Commission shall regularly,
and at least every 2 years, review and at least every 2three years, and at least every 24 years, review and at least every 2three years,
170 whether the designated gatekeepers | review whether the designated whether the designated gatekeepers | review whether the designated

continue to satisfy the requirements
laid down in Article 3(1), or whether
new providers of core platform
services satisfy those requirements.

gatekeepers continue to satisfy the
requirements laid down in Article
3(1), erand at least every year

whether new previders-of-core

continue to satisfy the requirements
laid down in Article 3(1), or whether

new proeviders-efundertakings
providing core platform services

gatekeepers continue to satisfy the
requirements laid down in Article
3(1), erand at least every year

whether new previders
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Council Mandate

Commission Proposal

The regular review shall also
examine whether the list of affected
core platform services of the
gatekeeper needs to be adjusted.

platform services satisfy those
requirements. The regular review
shall also examine whether the list of
affected core platform services of
the gatekeeper needs to be adjusted.
The review shall have no
suspending effect on the
gatekeeper’s obligations.

satisfy those requirements. The
regular review shall also examine
whether the list of affected-core
platform services of the gatekeeper,
which individually serve as an
important gateway for business
users to reach end users as referred

Draft Agreement

efundertakings providing core
platform services satisfy those
requirements. The regular review
shall also examine whether the list of
affected core platform services of the
gatekeeper, which individually serve
as an important gateway as referred

to in Article 3(1) point (b), needs to
be adjusted.

to in Article 3(1) point (b) needs to
be adjusted._The review shall have
no suspending effect on the
gatekeeper’s obligations.

Text Origin: EP Mandate

| Article 4(

2), first paragraph

Where the Commission, on the basis
of that review pursuant to the first
subparagraph, finds that the facts on
which the designation of the
providers of core platform services
as gatekeepers was based, have
changed, it shall adopt a
corresponding decision.

Where the Commission, on the basis
of that review pursuant to the first
subparagraph, finds that the facts on
which the designation of the
previders-efundertakings providing
core platform services as
gatekeepers was based, have
changed, it shall adopt a

Where the Commission, on the basis
of thatthe review pursuant to the
first subparagraph, finds that the
facts on which the designation of the
providers-efundertakings providing
core platform services as
gatekeepers was based, have
changed, it shall adopt a

Where the Commission, on the basis
of thatthe review pursuant to the
first subparagraph, finds that the
facts on which the designation of the
providers-efundertakings providing
core platform services as
gatekeepers was based, have
changed, it shall adopt a

S corresponding decision. eorrespendingdecision, in eorrespendingdecision, confirming,
accordance with the advisory amending or repealing its previous
procedure referred to in Article decision_designating the
37a(2), confirming, amending or undertaking providing core
repealing its previous decision platforms services as a gatekeeper.
designating the undertaking o .
providing core platforms services as | T€Xt Origin= Council Mandate
a gatekeeper.

| Article 4(3) |
172 ' l
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Commission Proposal

3. The Commission shall publish
and update the list of gatekeepers
and the list of the core platform
services for which they need to
comply with the obligations laid
down in Articles 5 and 6 on an on-
going basis.

EP Mandate

3. The Commission shall publish
and update the list of undertakings
designated as gatekeepers and the
list of the core platform services for
which they need to comply with the
obligations laid down in Articles 5
and 6 on an on-going basis._The
Commission shall publish an
annual report setting out the
findings of its monitoring activities
including the impact on business-
users especially small and medium-

sized enterprises and end-users and

present it to the European
Parliament and the Council.

Council Mandate

3. The Commission shall publish
and update thea list of gatekeepers
and the list of the core platform
services for which they need to
comply with the obligations laid
down in Articles 5 and 6 on an on-
going basis.

Draft Agreement

3. The Commission shall publish
and update thea list of undertakings
designated as gatekeepers and the
list of the core platform services for
which they need to comply with the
obligations laid down in Articles 5
and-6Chapter Il on an on-going
basis.

Text Origin: EP Mandate

| Chapter Il
Chapter 111 Chapter 111 Chapter I11
Practices of gatekeepers that limit Practices of gatekeepers that limit Practices of gatekeepers that limit Practices of gatekeepers that limit
173 contestability or are unfair contestability or are unfair contestability or are unfair contestability or are unfair
Text Origin: Commission
Proposal
Article 5
Article 5 Article 5 Article 5 Article 5
— Obligations for gatekeepers Obligations for gatekeepers Obligations for gatekeepers Obligations for gatekeepers
Text Origin: Commission
Proposal
| Article 5, first paragraph, introductory part
175 '

|
Chapter 111 I

|

|
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Commission Proposal

In respect of each of its core
platform services identified pursuant
to Article 3(7), a gatekeeper shall:

In respect of each of its core
platform services identified pursuant
to Article 3(7), a gatekeeper shall:

-In respect of each of its core
platform services identified_in the

designation decision pursuant to
Article 3(7), a gatekeeper shall:

Draft Agreement

-In respect of each of its core
platform services identified_in the

designation decision pursuant to
Article 3(7), a gatekeeper shall:

Text Origin: Council Mandate

Article 5, first paragraph, point (a) |
(a) refrain from combining personal | (a) refrain from combining and (a) refrainfrom-combiningnot (a) refrainfrom-combining-not (i)
data sourced from these core cross-using personal data sourced combine personal data sourced from | process for the purpose of providing
platform services with personal data | from these core platform services any of these core platform services | advertising services personal data
from any other services offered by with personal data from any other with personal data from any from end users using services of
the gatekeeper or with personal data | services offered by the gatekeeper or | etherfurther core platform service third-parties that make use of core
from third-party services, and from | with personal data from third-party | or further services offered by the platform services of the gatekeeper,
signing in end users to other services | services, and from signing in end gatekeeper or with personal data (ii) combine personal data seureed
of the gatekeeper in order to users to other services of the from third-party services, and from | frem-thesefrom the relevant core
combine personal data, unless the gatekeeper in order to combine signirgnot sign in end users to other | platform servicesservice with
end user has been presented with the | personal data, unless the end user services of the gatekeeper in order to | personal data from any further core
specific choice and provided consent | has been presented with the specific | combine personal data, unless the platform services or other services
in the sense of Regulation (EU) choice in a explicit and clear end user has been presented with the | offered by the gatekeeper or with

176 2016/679. ; manner, and has and-provided specific choice and provided consent | personal data from third-party

consent in the sense of Regulation
(EU) 2016/679-;

in the sense of Article 6(1) point (a)
of Regulation (EU) 2016/679. The

gatekeeper may also rely on the

services, (iii) cross-use personal
data from the relevant core
platform service in other services

legal basis included under Article

offered separately by the

6(1) points (c), (d) and (e) of

gatekeeper, including other core

Requlation (EU) 2016/679, where

platform services, and vice-versa

applicable;

and (iv) signand-frem-signing in end
users to other services of the
gatekeeper in order to combine
personal data, unless the end user
has been presented with the specific
choice and provided consent-_in the
sense_of Article 4(11) and Article 7
of Regulation (EU) 2016/679.
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

:Where that consent has been
refused or withdrawn by the end
user, the gatekeeper shall not repeat
its request for consent for the same
purpose more than once within a
period of one year. This is without
prejudice to the possibility of the
gatekeeper to rely on Article 6(1)
points (c), (d) and (e) of Requlation
(EV) 2016/679, where applicable.

Article 5,

first paragraph, point (b)

(b) allow business users to offer the
same products or services to end
users through third party online
intermediation services at prices or
conditions that are different from
those offered through the online

(b) atlewrefrain from applying
contractual obligations that prevent
business users te-offerfrom offering
the same products or services to end
users through third party online
intermediation services_or through

(b) allow business users to offer the
same products or services to end
users through third party online
intermediation services at prices or
conditions that are different,_in
particular more favourable than

(b) aHewrefrain from applying
obligations that prevent business
users to-efferfrom offering the same
products or services to end users
through third party online
intermediation services_or through

177 | intermediation services of the their own direct online sales from those offered through the their own direct online sales
gatekeeper; channel at prices or conditions that | online intermediation services of the | channel at prices or conditions that
are different from those offered gatekeeper; are different from those offered
through the online intermediation through the online intermediation
services of the gatekeeper; services of the gatekeeper;
Text Origin: Auxiliary
Article 5, first paragraph, point (c) |
(c) allow business users to promote | (c) allow business users to (c) allow business users to (c) allow business users free of
offers to end users acquired via the communicate and promote offers communicate and promote offers charge to communicate andte
178 | core platform service, and to including under different including under different promote offers including under

conclude contracts with these end
users regardless of whether for that
purpose they use the core platform

purchasing conditions to end users
acquired via the core platform
service_or through other channels,

conditions to end users acquired via
the core platform service_ or through
other channels, and to conclude

different conditions to end users
acquired via the core platform
service_or through other channels,
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EP Mandate

Council Mandate
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services of the gatekeeper or not,
and allow end users to access and
use, through the core platform
services of the gatekeeper, content,
subscriptions, features or other items
by using the software application of
a business user, where these items
have been acquired by the end users
from the relevant business user
without using the core platform
services of the gatekeeper;

and to conclude contracts with these
end users regardless-of-whetherfor
thatpurpose-they-use-the-core
platform-services of the gatekeeper
or-not-and-allew-end-usersto-aceess
ane-use—through-the-egreplatiormor
receive payments for services ef-the

usingprovided regardless of whether
they use for that purpose the core
platform services of the gatekeeper;

contracts with these end users
regardless of whether for that
purpose they use the core platform
services of the gatekeeper or not;

and to conclude contracts with these
end users regardless of whether for
that purpose they use the core
platform services of the gatekeeper

Text Origin: Auxiliary

Article 5,

first paragraph, point (ca)

(ca) allow end users to access and
use, through the core platform
services of the gatekeeper, content,
subscriptions, features or other
items by using the software
application of a business user,
including where these items have

(ca) allow end users to access and
use, through the core platform
services of the gatekeeper, content,
subscriptions, features or other
items by using the software
application of a business user,
including where these items have

e been acquired by the end users been acquired by the end users
from the relevant business user from the relevant business user
without using the core platform without using the core platform
services of the gatekeeper, unless services of the gatekeeper;
the gatekeeper can demonstrate that o o
such access undermines end users V&G Orlai= AUEOUTER)
data protection or cybersecurity;

| Article 5, first paragraph, point (ca) |
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(ca) allow end users to access and
use, through the core platform
services of the gatekeeper, content,
subscriptions, features or other
items by using the software

178b application of a business user,
where these items have been
acquired by the end users from the
relevant business user without
using the core platform services of
the gatekeeper;
| Article 5, first paragraph, point (d) |
(d) refrain from preventing or (d) refrain from directly or (d) refrain from preventing or (d) refrain from directly or
restricting business users from indirectly preventing or restricting restricting business users and end indirectly preventing or restricting
raising issues with any relevant business users or end users from users from raising issuesany issue of | business users or end users from
public authority relating to any raising issues with any relevant non-compliance with the relevant raising issuesany issue of non-
practice of gatekeepers; public authority, including national | Union or national law by the compliance with the relevant Union
courts, relating to any practice of gatekeeper with any relevant public | or national law by the gatekeeper
gatekeepers; authority, including national courts, | with any relevant public authority,
179 relating to any practice of including national courts, relating
gatekeepers, This is without to any practice of gatekeepers. This
prejudice to the right of business is without prejudice to the right of
users and gatekeepers to lay down business users and gatekeepers to
in their agreements the terms of use | lay down in their agreements the
of lawful complaint-handling terms of use of lawful complaint-
mechanisms; handling mechanisms;
Text Origin: Auxiliary
| Article 5, first paragraph, point (e)
180

(e) refrain from requiring business

(e) refrain from requiring business

(e) refrain from requiring business

(e) refrain from requiring business
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users to use, offer or interoperate
with an identification service of the
gatekeeper in the context of services
offered by the business users using
the core platform services of that
gatekeeper;

users to use, offer or interoperate
with an identification service or any

users or end users to use, and in the

users or end users to use, and in the

case of business users, also to offer

case of business users also to offer,

other ancillary service of the
gatekeeper in the context of services
offered by the business users using
the core platform services of that
gatekeeper;

or interoperate with, an
identification_or payment service of
the gatekeeper in the context of
services offered by the business
users using the core platform
services of that gatekeeper;

or interoperate with, an

identification service, web browser
engine, payment services or
technical services which support the
provision of payment services such
as payment systems for in-app
purchases, of the gatekeeper in the
context of services offered by the
business users using the core
platform services of that gatekeeper;

Text Origin: Auxiliary

| Article 5,

first paragraph, point (f)

181

(f) refrain from requiring business
users or end users to subscribe to or
register with any other core platform
services identified pursuant to
Article 3 or which meets the
thresholds in Article 3(2)(b) as a
condition to access, sign up or
register to any of their core platform
services identified pursuant to that
Article;

(f) refrain-from-reguiringnot
require business users or end users
to subscribe to or register with any
other core platform services

SLbtb s renpditianas a
condition for being able to use,
access, sign up for or registering
witherregister-to any of their core
platform services identified pursuant
to that Article;

(f) refrain from requiring business
users or end users to subscribe to or
register with any etherfurther core
platform services identified pursuant
to Article 3 or which meets the
thresholds in Article 3(2}{5}3(2)
point (b) as a condition to access,
sign up or register to any of their
core platform services identified
pursuant to that Article;

(f) refrain from requiring business
users or end users to subscribe to or
register with any etherfurther core
platform services identified
pursuant to Article 3(7) or which
meets the thresholds in Article 3(2)

point (b)identified-pursuantto
: h

thresholds in-Article 3(2)(b) as a
condition for being able to use,te
access, sign up for or registering
witherregisterte any of their core
platform services identified pursuant
to that Article;

Text Origin: Auxiliary

| Article 5, first paragraph, point (g)

182
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(9) provide advertisers and
publishers to which it supplies
advertising services, upon their
request, with information concerning
the price paid by the advertiser and
publisher, as well as the amount or
remuneration paid to the publisher,
for the publishing of a given ad and
for each of the relevant advertising
services provided by the gatekeeper.

EP Mandate

(9) provide advertisers and
publishers te-which-it-supplies

gatekeeper-or third parties
authorised by the advertisers or
publishers, to which it supplies
digital advertising services, with
free of charge, high-quality,
effective, continuous and real-time
access to full information on the
visibility and availability of
advertisement portfolio, including:

Council Mandate

(9) provide advertisers and
publishers to which it supplies
advertising services, upon their
request, free of charge and within
one month following the request,

Draft Agreement

(g) Provide advertisers-and
publisherseach advertiser to which
it supplies_digital advertising
services, or third parties authorised
by advertisers, upon the

with information concerning the
price paid by the advertiser and
publisher, as well as the amount or
remuneration paid to the publisher,
for the publishing of a given ad and
for each of the relevant advertising

services provided by the gatekeeper.

advertiser’supen-their request, with
free of charge information on a
daily basis, concerning each
advertisement placed by the
advertiser, regarding (i) the price
and fees paid by thethat advertiser,
including any deductions and
surcharges, for each of the relevant
advertising services provided by the

gatekeeper, (ii) the-and-publisher-as
well-as-the-amount-or remuneratiol

paid-toreceived by the publisher,
including any deductions and
surcharges, with the publisher’s
consent; and (iii) the measure on
which each of the prices and
remunerations are calculated. In
case some publishers do not provide
their consent to the sharing of
information, provide each
advertiser with free of charge
information concerning the daily
average remuneration received by
those publishers, including any
deductions and surcharges, for the

relevant advertisements.

Provide each publisher to which it
supplies digital advertising services
or third parties authorised by
publishers, upon the publisher’s
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request, with free of charge

information on a daily basis,
concerning each advertisement
displayed on the publisher’s
inventory, regarding (i) the
remuneration received and fees
paid by that publisher, including
any deductions and surcharges, for
each of the relevant advertising
services provided by the gatekeeper,
(ii) the price paid by the advertiser,
including any deductions and
surcharges, with the advertiser’s
consent; and (iii) the measure on
which each of the prices and
remunerations are calculated. In
case some advertisers do not
provide their consent to the sharing
of information, provide each
publisher with free of charge
information concerning the daily
average price paid by those
advertisers, including any
deductions and surcharges, for the
relevant advertisements.

Text Origin: Auxiliary

| Article 5, first paragraph, point (g)(i)

i the pricing conditions concerning
182a the bids placed by advertisers and
advertising intermediaries;

| Article 5, first paragraph, point (g)(ii)
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EP Mandate

ii the price-setting mechanisms and
schemes for the calculation of the

Council Mandate

Draft Agreement

= fees including the non-price criteria
in the auction process;
| Article 5, first paragraph, point (g)(iii)
iii the price and fees paid by the
182¢c advertiser and publisher, including
any deductions and surcharges;
| Article 5, first paragraph, point (g)(iv)
iv the amount and remuneration
paid to the publisher, for the
182d = :
publishing of a given
advertisement; and
Article 5, first paragraph, point (g)(v)
v the amount and remuneration
paid to the publisher for each of the
182¢ — :
relevant advertising services
provided by the gatekeeper.
Article 5, first paragraph, point (ga)
(ga) refrain from using, in
competition with business users,
182f : :
any data not publicly available,
which is generated through or in
the context of the use of the
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EP Mandate

relevant core platform services or
ancillary services by those business
users including by the end users of
these business users of its core
platform services or ancillary
services or provided by those
business users of its core platform
services or ancillary services or by
the end users of these business
users;

Council Mandate Draft Agreement

Article 5,

first paragraph, point (gb)

182g

(gb) from the moment of end users’
first use of any pre-installed core

platform service on an operating
system, prompt end-users to change
the default settings for that core
platform service to another option
from among a list of the main third-
party services available, and allow
and technically enable end users to
un-install pre-installed software
applications on a core platform
service at any stage without
prejudice to the possibility for a
gatekeeper to restrict such un-
installation in relation to software
applications that are essential for
the functioning of the operating
system or of the device and which
cannot technically be offered on a
standalone basis by third-parties;

| Article 6
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Article 6
Obligations for gatekeepers
susceptible of being further specified

Article 6
Obligations for gatekeepers
susceptible of being further specified

Article 6
Obligations for gatekeepers
susceptible of being further specified

Article 6
Obligations for gatekeepers
susceptible of being further specified

183 . -
under Article 7 under Article 7
Text Origin: Council Mandate
| Article 6(1), introductory part |

1. Inrespect of each of its core 1. Inrespect of each of its core 1. -In respect of each of its core 1. -In respect of each of its core
platform services identified pursuant | platform services identified pursuant | platform services identified_in the platform services identified_in the

184 | to Article 3(7), a gatekeeper shall: to Article 3(7), a gatekeeper shall: designation decision pursuant to designation decision pursuant to

Atrticle 3(7), a gatekeeper shall: Atrticle 3(7), a gatekeeper shall:
Text Origin: Council Mandate
Article 6(1), point (a) |

(a) refrain from using, in (a) refrain from using, in (a) refrain from using; in
competition with business users, any deleted competition with business users, any | competition with business users, any
data not publicly available, which is data not publicly available, which is | data not publicly available, which is
generated through activities by those generated through-activitiesin the generated through-activitiesor
business users, including by the end context of the use of the relevant provided by those business users;
users of these business users, of its core platform services or ancillary | ireluding-by-the-end-users-of these
core platform services or provided services by those business users, business-users—of-its in the context

185 by those business users of its core including by the end users of these of their use of the relevant core
platform services or by the end users business users, of its core platform platform services or provided-by
of these business users; services or ancillary services or these-bustness-usars-of-itsof the

provided by those business users of
its core platform services or
ancillary services or by the end
users of these business users;

services offered together with or in
support of the relevant core
platform services, including data
generated or provided by the end
users of those business users.-or-by
the-end-users-af-these-business
HSers;
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Text Origin: Auxiliary

| Article 6(

1), point (aa)

(aa) for its own commercial
purposes, and the placement of
third-party advertising in its own
services, refrain from combining
personal data for the purpose of
delivering targeted or micro-

185a targeted advertising, except if a
clear, explicit, renewed, informed
consent has been given to the
gatekeeper in line with the
procedure laid down in the
Requlation (EU) 2016/679 by an
end-user that is not a minor.
| Article 6(1), point (b) |
(b) allow end users to un-install any (b) allow and technically enable (b) allow and technically enable
pre-installed software applications deleted end users to un-install any pre- end users to easily un-install any
on its core platform service without installedsoftware applications on an | pre-installed-software applications
prejudice to the possibility for a operating system the gatekeeper on its core platform servicethe
gatekeeper to restrict such un- provides or effectively controls as operating system of the gatekeeper,
installation in relation to software easily as any software appheations | without prejudice to the possibility
186 | applications that are essential for the } for a gatekeeper to restrict such un-

functioning of the operating system
or of the device and which cannot
technically be offered on a
standalone basis by third-parties;

serviceapplication installed by the
end user at any stage, and to
change default settings on an
operating system that direct or steer
end users to products or services
offered by the gatekeeper, without
prejudice to the possibility for a

installation in relation to software
applications that are essential for the
functioning of the operating system
or of the device and which cannot
technically be offered on a
standalone basis by third-parties;.
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gatekeeper to restrict such un-
installation in relation to software
applications that are essential for the
functioning of the operating system
or of the device and which cannot
technically be offered on a
standalone basis by third-parties;

allow and technically enable end
users to easily change default
settings on the operating system,
virtual assistant and web browser of
the gatekeeper that direct or steer
end users to products or services
provided by the gatekeeper,
including prompting end users, at
the moment of the end users’ first
use of an online search engine,
virtual assistant or web browser of
the gatekeeper identified pursuant
to Article 3(7), to choose, from a list
of the main available service
providers, the online search engine,
virtual assistant or web browser to
which the operating system of the
gatekeeper directs or steers users by
default, and the online search
engine to which the virtual assistant
and the web browser of the
gatekeeper directs or steers users by
default.

Text Origin: Auxiliary

| Article 6(

1), point (c)

187

(c) allow the installation and
effective use of third party software
applications or software application
stores using, or interoperating with,
operating systems of that gatekeeper
and allow these software
applications or software application
stores to be accessed by means other

(c) allow and technically enable the
installation and effective use of third
party software applications or
software application stores using, or
interoperating with, operating
systems of that gatekeeper and allow
these software applications or
software application stores to be

(c) allow and technically enable the
installation and effective use and
interoperability of third party
software applications or software
application stores using, or
interoperating with, operating
systems of that gatekeeper and allow
these software applications or

(c) allow and technically enable the
installation and effective use of third
party software applications or
software application stores using, or
interoperating with, the operating
systems-of thatsystem of the
gatekeeper and allow these software
applications or software application
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than the core platform services of
that gatekeeper. The gatekeeper shall
not be prevented from taking
proportionate measures to ensure
that third party software applications
or software application stores do not
endanger the integrity of the
hardware or operating system
provided by the gatekeeper;

EP Mandate

accessed by means other than the
relevant core platform services of
that gatekeeper. The gatekeeper
shall, where relevant, ask the end
users to decide whether they want to
make the downloaded application

Council Mandate

software application stores to be
accessed by means other than the
relevant core platform services of
that gatekeeper. The gatekeeper shall
not be prevented from taking to the

Draft Agreement

stores to be accessed by means other
than the relevant core platform
services of that gatekeeper. The

gatekeeper shall, where applicable
not prevent the downloaded third

extent strictly necessary and

party software applications or

or application store their default
setting. The gatekeeper shall not be
prevented from taking measures that
are both necessary and
proportionate meastres-to ensure
that third party software applications
or software application stores do not
endanger the integrity of the
hardware or operating system
provided_by the gatekeeper or

proportionate measures to ensure
that third party software applications
or software application stores do not
endanger the integrity of the
hardware or operating system
provided by the gatekeeper,
provided that such proportionate

software application stores from
prompting end users to decide
whether they want to set that
downloaded software application or
software application store as their
default and technically enable that
change to be carried out easily. The

measures are duly justified by the

gatekeeper shall not be prevented

gatekeeper. The gatekeeper shall
furthermore not be prevented from

from taking to the extent strictly
necessary and proportionate

undermine end-user data protection

taking to the extent strictly

or cyber security provided that such

necessary and proportionate

necessary and proportionate
measures are duly justified by the
gatekeeper;

measures enabling end users to
protect security in relation to third
party software applications or
software application stores;

measures to ensure that third party
software applications or software
application stores do not endanger
the integrity of the hardware or
operating system provided by the
gatekeeper;, provided that such
measures are duly justified by the

gatekeeper.

The gatekeeper shall furthermore
not be prevented from applying to
the extent strictly necessary and
proportionate measures and
settings other than default settings
enabling end users to effectively
protect security in relation to third
party software applications or
software application stores,
provided that such measures are
duly justified by the gatekeeper.
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Article 6(

1), point (d)

(d) refrain from treating more
favourably in ranking services and
products offered by the gatekeeper

(d) refrainfrom-treatingnot treat

more favourably in ranking_or other
settings, services and products

(d) refrain from treating more
favourably in ranking services and
products offered by the gatekeeper

(d) refrain from treating more
favourably in ranking, and related
indexing and crawling, services and

itself or by any third party belonging | offered by the gatekeeper itself or by | itself erby-any-third-party-belonging | products offered by the gatekeeper
to the same undertaking compared to | any third party belonging to the to-the-same-undertaking-compared to | itself erby-any-third-party-belonging
188 | similar services or products of third | same undertaking compared to similar services or products of third | te-the-same-undertaking-compared to
party and apply fair and non- similar services or products of third | party and apply fair and non- similar services or products of third
discriminatory conditions to such party and apply transparent, fair and | discriminatory conditions to such party and apply transparent, fair and
ranking; non-discriminatory conditions to ranking; non-discriminatory conditions to
such rankingthird party services or such ranking;
products;
Article 6(1), point (e)
(e) refrain from technically (e) refrain-fremnot restrict (e) refrain from technically or (e) refrain from technically or
restricting the ability of end users to | technically restrictingor otherwise otherwise restricting the ability of otherwise restricting the ability of
switch between and subscribe to the ability of end users to switch end users to switch between and end users to switch between and
different software applications and between and subscribe to different subscribe to different software subscribe to different software
189 services to be accessed using the software applications and services-te | applications and services to be applications and services to be
operating system of the gatekeeper, | be-accessed-using-the-operating accessed using the operating system | accessed using the eperating
including as regards the choice of system-of the-gatekeeper, including | of the gatekeeper, including as systemcore platform services of the
Internet access provider for end as regards the choice of Internet regards the choice of Internet access | gatekeeper, including as regards the
users; access provider for end users; providerservice for end users; choice of Internet access
previderservices for end users;
| Article 6(1), point (ea)
(ea) refrain from practices that
189 obstruct the possibility for the end-
a -
user to unsubscribe from a core
platform service;
| Article 6(1), point (f)
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190

(f) allow business users and
providers of ancillary services access
to and interoperability with the same
operating system, hardware or
software features that are available
or used in the provision by the
gatekeeper of any ancillary services;

(f) allow business users, providers
of services and providers of
hardware free of charge access to
and interoperability with the same
hardware and software features
accessed or controlled via an
operating system, provided that the
operating system is identified
pursuant to Article 3(7), that are

(f) allow business users and

providers-ofundertakings providing

(f) allow providers of services and
providers of hardware, free of

ancillary services access to and
interoperability with the same
operating system, hardware or
software features that are available
or used in the provision by the
gatekeeper of any ancillary services.
In these cases, access and

available to services or hardware

interoperability conditions shall be

charge, effective interoperability
with, and access for the purposes of
interoperability to, the same
hardware and software features
accessed or controlled via the
operating system or virtual assistant
of the gatekeeper identified
pursuant to Article 3(7), that are

provided by the gatekeeper.
Providers of ancillary services shall
further be allowed access to and
interoperability with the same
operating system, hardware or
software features, regardless of

fair, reasonable and non-
discriminatory. The gatekeeper

available to services or hardware
provided by the gatekeeper.

shall not degrade the conditions or

Furthermore allow business users

quality of access and
interoperability provided to
business users or undertakings

and alternative providers of
aneillaryservices offered together
with or in support of core platform

whether those software features are
part of an operating system, that are

available erused-in-the-provisionto

ancillary services provided by a N

providing ancillary services. The
gatekeeper shall not be prevented

services aceess-te-and-free of
charge, effective interoperability

from taking to the extent strictly

with, and access for the purposes of

necessary and proportionate

gatekeeper. The gatekeeper shall
not be prevented from taking
indispensable measures to ensure

measures to ensure that third party
ancillary services do not endanger
the integrity of the operating

interoperability withto, the same
operating system, hardware or
software features regardless of
whether those features are part of

that interoperability does not
compromise the integrity of the

system, hardware or software

the operating system, that are

features provided by the gatekeeper,

operating system, hardware or

provided that such proportionate

software features provided by the
gatekeeper ef-any-ancilary
services;or undermine end-user
data protection or cyber security
provided that such indispensable
measures are duly justified by the

gatekeeper.

measures are duly justified by the

available_ to or used in-the
provisienby the gatekeeper when
providing such services. The

gatekeeper;

gatekeeper shall not be prevented
from taking strictly necessary and
proportionate measures to ensure
that interoperability does not
compromise the integrity of the
operating system, virtual assistant,
hardware or software features
provided by the gatekeeper ef-any
aneitlary-services;provided that
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such strictly necessary and
proportionate measures are duly
justified by the gatekeeper.

Article 6(

1), point (fa)

190a

(fa) allow any providers of number
independent interpersonal
communication services upon their
request and free of charge to
interconnect with the gatekeepers
number independent interpersonal
communication services identified
pursuant to Article 3(7).
Interconnection shall be provided
under objectively the same
conditions and guality that are
available or used by the gatekeeper,
its subsidiaries or its partners, thus
allowing for a functional
interaction with these services,
while guaranteeing a high level of
security and personal data

protection;

| Article 6(

1), point (fb)

190b

(fb) allow any providers of social
network services upon their request
and free of charge to interconnect
with the gatekeepers social network
services identified pursuant to
Article 3(7). Interconnection shall
be provided under objectively the
same conditions and guality that
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Commission Proposal

are available or used by the
gatekeeper, its subsidiaries or its
partners, thus allowing for a
functional interaction with these
services, while guaranteeing a high
level of security and personal data
protection. The implementation of
this obligation is subjected to the
Commission's specification under

Article 10(2a);

Draft Agreement

Article 6(

1), point (g)

(9) provide advertisers and
publishers, upon their request and
free of charge, with access to the
performance measuring tools of the
gatekeeper and the information
necessary for advertisers and
publishers to carry out their own
independent verification of the ad
inventory;

(9) provide advertisers and

publishers, and third parties
authorised by advertisers and

(9) provide advertisers and

publishers, or third parties
authorised by advertisers and

(9) provide advertisers and

publishers, and third parties
authorised by advertisers and

publishers upon their request and
free of charge, with access to the
performance measuring tools of the
gatekeeper and the information
necessary for advertisers and
publishers to carry out their own

publishers, upon their request and
free of charge, with access to the
performance measuring tools of the
gatekeeper and the information
necessary for advertisers and
publishers to carry out their own

publishers, upon their request and
free of charge, with access to the
performance measuring tools of the
gatekeeper and the rfermationdata
necessary for advertisers and
publishers to carry out their own

191 independent verification of the ad independent verification of the ad independent verification of the ad
inventory including aggregated and | inventory, including aggregated inventory including aggregated and
non-aggregated data and data; non-aggregated data. This data
performance data in a manner that shall be provided in a manner that
would allow advertisers and would allow advertisers and
publishers to run their own publishers to run their own
verification and measurement tools verification and measurement tools
to assess performance of the core to assess performance of the core
services provided for by the services provided for by the
gatekeepers; gatekeepers;

| Article 6(1), point (h) |
192
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(h) provide effective portability of
data generated through the activity
of a business user or end user and
shall, in particular, provide tools for
end users to facilitate the exercise of
data portability, in line with
Regulation EU 2016/679, including
by the provision of continuous and
real-time access ;

(h) provide end users or third
parties authorised by an end user,

(h) provide end users, or third
parties authorised by an end user,

(h) provide end users and third
parties authorised by an end user,

upon their request and free of

upon their request and free of

upon their request and free of

charge, with effective portability of
data_provided by the end user or
generated through their activity in
the context of the use on the
relevant core platform service

charge, with effective portability of
data generated through thetheir
activity in the context of the use of

including by providing free of

charge toolsthe-activity-of-a-business
user-or-end-user-and-shath-in

users to facilitate the effective
exercise of such data portability, in
line with Regulation (EU) 2016/679
and EYU-2016/679-including by the
provision of continuous and real-
time access-;

charge, with effective portability of

data provided by the end user or
generated through the activity of a

the relevant core platform business user-or-end-user-and shall;
services,of a-business-user-orend i i ; i

wser and shall, in particular, provide | usersthe end user in the context of
tools-forend-usersfree of charge the use of the relevant core

tools to facilitate the effective

platform service including by

exercise of such data portability, in
line with Regulation (EU)EY
2016/679, including by the provision
of continuous and real-time access-;

providing free of charge tools to
facilitate the effective exercise of
such data portability, in-Hne-with
Regalatien-EU-20468/67%-and
including by the provision of
continuous and real-time access-;

Article 6(

1), point (i)

193

(i) provide business users, or third
parties authorised by a business user,
free of charge, with effective, high-
quality, continuous and real-time
access and use of aggregated or non-
aggregated data, that is provided for
or generated in the context of the use
of the relevant core platform
services by those business users and
the end users engaging with the
products or services provided by
those business users; for personal
data, provide access and use only
where directly connected with the
use effectuated by the end user in

(i) provide business users, or third
parties authorised by a business user,

upon their request, free of charge,
with sHeetivehichaualipg

continuous and real-time access and
use of aggregated erand non-
aggregated data, that is provided for
or generated in the context of the use
of the relevant core platform
services_or ancillary services
offered by the gatekeeper by those
business users and the end users
engaging with the products or
services provided by those business
users; this shall include, at the

(i) provide business users, or third
parties authorised by a business user,
upon their request, free of charge,
with effective, high-quality,
continuous and real-time access and
use of aggregated or non-aggregated
data, including personal data, that is
provided for or generated in the
context of the use of the relevant
core platform services or ancillary
services by those business users and
the end users engaging with the
products or services provided by
those business users; for— personal
data, provide access and use only

(i) provide business users-er.and
third parties authorised by a business
user, upon their request, free of
charge, with effective, high-quality,
continuous and real-time access and
use of aggregated erand non-
aggregated data, including personal
data, that is provided for or
generated in the context of the use of
the relevant core platform services
or services offered together with or
in support of the relevant core
platform services by those business
users and the end users engaging
with the products or services
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respect of the products or services
offered by the relevant business user
through the relevant core platform
service, and when the end user opts
in to such sharing with a consent in
the sense of the Regulation (EU)
2016/679; ;

request of the business user, the
possibility and necessary tools to
access and analyse data "'in-situ"*
without a transfer from the
gatekeeper; for fer—personal data,
provide access and use only where
directly connected with the use
effectuated by the end user in respect
of the products or services offered
by the relevant business user through
the relevant core platform service,
and when the end user opts in to
such sharing with a consent in the
sense of the Regulation (EU)
2016/679;~

where the data are directly
connected with the use effectuated
by the end user in respect of the
products or services offered by the
relevant business user through the
relevant core platform service, and
when the end user opts in to such
sharing with-a-consent-in-the-sense
ofthe-Regulation(EU)-2016/679:-by
giving their consent;

provided by those business users; for
personal data, provide access and
use only where the data are directly
connected with the use effectuated
by the end user in respect of the
products or services offered by the
relevant business user through the
relevant core platform service, and
when the end user opts in to such
sharing with-a-consent-inthe-sense
of-the-Regulation-(EU)}-2016/679;-by
giving their consent;

| Article 6(

1), point (j)

194

(j) provide to any third party
providers of online search engines,
upon their request, with access on
fair, reasonable and non-
discriminatory terms to ranking,
query, click and view data in relation
to free and paid search generated by
end users on online search engines
of the gatekeeper, subject to
anonymisation for the query, click
and view data that constitutes
personal data;

(j) provide to any third party
providers of online search engines,
upon their request, with access on
fair, reasonable and non-
discriminatory terms to ranking,
query, click and view data in relation
to free and paid search generated by
end users on online search engines
of the gatekeeper, subject to
anonymisation for the query, click
and view data that constitutes
personal data;

(i) provide to any third party
providers-ofundertaking providing
online search engines, upon their
request, with access on fair,
reasonable and non-discriminatory
terms to ranking, query, click and
view data in relation to free and paid
search generated by end users on
online search engines of the
gatekeeper, subject to anonymisation
for the query, click and view data
that constitutes personal data;.

(i) provide to any third party
providers-ofundertaking providing
online search engines, upon their
request, with access on fair,
reasonable and non-discriminatory
terms to ranking, query, click and
view data in relation to free and paid
search generated by end users on
online search engines of the
gatekeeper, subject to anonymisation
for the query, click and view data
that constitutes personal data;.

Text Origin: Council Mandate

| Article 6(1), point (k) |

195 ' l
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(k) apply fair and non-
discriminatory general conditions of
access for business users to its
software application store designated
pursuant to Article 3 of this
Regulation.

(k) apply transparent, fair
reasonablefair and non-

discriminatory general conditions of
access and conditions that are not
less favourable than the conditions
applied to its own service for
business users to its seftware
application-sterecore platform
services designated pursuant to
Article 3 of this Regulation.

(k) apply fair,_reasonable and non-
discriminatory general conditions of
access for business users to its
software application store designated
pursuant to Article 3 of this
Regulation.

(k) apply fair,_reasonable, and non-
discriminatory general conditions of
access for business users to its
software application store, online
search engines and online social
networking services identified in the
designation decision-designated
pursuant to Article 33(7) of this
Regulation.

For that purpose the gatekeeper
shall publish general conditions of
access including an alternative
dispute settlement mechanism.

The Commission shall assess
whether the published general
conditions of access comply with
this paragraph.

Article 6(

1), point (ka)

(ka) refrain from making
conditions of termination from a

(ka) refrain from making general
conditions of termination from a

core platform service

core platform service

195a disproportionate and ensure that disproportionate and ensure that
such conditions of termination can | such conditions of termination can
be exercised without undue be exercised without undue
difficulty. difficulty.
| Article 6(2) |
196 2. For the purposes of point (a) of 2. _Article 5 — paragraph 2 2. For the purposes of point (a) of 2. For the purposes of point (a) of

paragraph 1 data that is not publicly
available shall include any

2. For the purposes of point
{2)(g a) of paragraph 1 data that is

paragraph 1 data that is not publicly
available shall include any

paragraph 1 data that is not publicly
available shall include any
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aggregated and non-aggregated data
generated by business users that can
be inferred from, or collected
through, the commercial activities of
business users or their customers on
the core platform service of the
gatekeeper.

not publicly available shall include
any aggregated and non-aggregated
data generated by business users that
can be inferred from, or collected
through, the commercial activities of
business users or their customers on
the core platform service or

ancillary services of the gatekeeper.

aggregated and non-aggregated data
generated by business users that can
be inferred from, or collected
through; the commercial activities of
business users or their customers on
the core platform service of the
gatekeeper.

aggregated and non-aggregated data
generated by business users that can
be inferred from, or collected
through, the commercial activities of
business users or their customers,
including click, search, view and
voice data, on the_relevant core
platform service or on services
offered together with or in support
of the relevant core platform service
of the gatekeeper.

Text Origin: Commission
Proposal

| Article 6(2a)

2a. Where appropriate, the
Commission may adopt a delegated
act pursuant to Article 10 to extend

196a one or more of the obligations listed

in paragraph 1 to other core

platform services listed in Article 2

point (2).

Article 6a
Article 6a
Obligation for gatekeepers on

196b interoperability of number-

independent interpersonal
communications services

Article 6a(1)
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1. A gatekeeper providing number-
independent interpersonal
communications services identified
in the designation decision
pursuant to Article 3(7) shall make
basic functionalities of its number-
independent interpersonal
communications services

196¢ interoperable with the number-
independent interpersonal
communications services of another
provider offering or intending to
offer such services in the Union, by
providing the necessary technical
interfaces or similar solutions that
facilitate interoperability, upon
request, and free of charge.

Article 6a(2)

2. The basic functionalities
pursuant to paragraph 1 shall
comprise at least the following
elements where the gatekeeper itself
provides such functionalities to its
own end users:

A (a) following the designation

decision pursuant to Article 3(7):

1) end-to-end text messaging
between two individual end users;
2) sharing of images, voice
messages, videos and other attached
files in end-to-end communication
between two individual end users;
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(b) within two year of

the designation:

1) end-to-end text messaging within
groups of individual end users;

2) sharing of images, voice
messages, videos and other attached
files in end-to-end communication
between a group chat and an
individual end users;

(c) within four years of the
designation:

1) end-to-end voice calls between
two individual end users;

2) end-to-end video calls between
two individual end users;

3) end-to-end voice calls between a
group chat and an individual end
user;

4) end-to-end video calls between
a group chat and individual end
user.

| Article 6a(3) |

3. The level of security, including

end-to-end encryption where
applicable, that the gatekeeper

196e - :

provides to its own end users shall

be preserved across the

interoperable services

| Article 6a(4) |

196f l
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4. The gatekeeper shall publish a
reference offer laying down the
technical details and general terms
and conditions of interoperability
with its number-independent
interpersonal communications
services, including the necessary
details on the level of security and
end-to-end encryption. The
gatekeeper shall publish such
reference offer within the period
laid down in Article 3(8) and update
it where necessary.

| Article 6a(5)

19649

5. Following the publication of the
reference offer pursuant paragraph
3, any provider of number-
independent interpersonal
communications services offering
or intending to offer such services
in the Union may request
interoperability with the number-
independent interpersonal
communications services provided
by the gatekeeper. The gatekeeper
shall implement any reasonable
request for interoperability at the
latest three months after receiving
such request by rendering the
requested basic functionalities
operational. A request of the third
party provider may cover some or
all of the basic functionalities listed

in paragraph 2.
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Article 6a(6)

196h

6. The Commission may
exceptionally, upon a reasoned

request by the gatekeeper, prolong
the periods of implementation
pursuant to paragraph 2 or 5 where
the gatekeeper demonstrates that
this is necessary and proportionate
to ensure effective interoperability
and to preserve the necessary level
of security, including end-to-end
encryption where applicable.

Article 6a(7)

196i

communications services of the
gatekeeper and requesting provider
shall remain free to decide whether
to make use of the interoperable
basic functionalities that may be
provided by the gatekeeper
pursuant to paragraph 1.

| Article 6a(8)

196]

8. The gatekeeper shall collect and
exchange with the provider of
number-independent interpersonal
communications services that
requests interoperability only the

7. The end users of number-
independent interpersonal
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effective interoperability and in full
(EV) 2016/679 and Directive

2002/58/EC.

Article 6a(9)

personal data of the end users that
is strictly necessary to provide
compliance with the Regulation

196k

9. The gatekeeper shall not be
prevented from taking to the extent
strictly necessary and proportionate
measures to ensure that third party
providers of number-independent
interpersonal communications
services requesting interoperability
do not endanger the integrity,
security and privacy of its services,
provided that such measures are
duly justified by the gatekeeper.

| Article 6a(10)

1961
| Article 7
Article 7 Article 7 Article 7 Article 7
Compliance with obligations for Compliance with obligations for Compliance with obligations for Compliance with obligations for

197 gatekeepers gatekeepers gatekeepers gatekeepers
Text Origin: Commission
Proposal

Article 7(1)

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act) (Text with EEA relevance) 2020/0374(COD) 08-

04-2022 at 11h56 202/348



EP Mandate

Council Mandate

Commission Proposal

1. The measures implemented by
the gatekeeper to ensure compliance
with the obligations laid down in
Articles 5 and 6 shall be effective in
achieving the objective of the
relevant obligation. The gatekeeper
shall ensure that these measures are
implemented in compliance with
Regulation (EU) 2016/679 and
Directive 2002/58/EC, and with

1. The meastres-tmplementee-by-the
gatekeepergatekeeper shall
implement effective measures to

1. The gatekeeper shall ensure and

Draft Agreement

1. The gatekeeper shall ensure and

demonstrate compliance with the

demonstrate compliance with the

obligations laid down in Articles 5

obligations laid down in Articles 5,

ensure its compliance with the
obligations laid down in Articles 5
and 6, and shall be-effective-in

achieving the-objective-of the
relevant-obligationdemonstrate that
compliance, when called upon to do
so. The gatekeeper shall ensure that

and 6. The measures implemented
by the gatekeeper to ensure
compliance with the obligations laid
down in Articles 5 and 6 shall be
effective in achieving the objective
of the relevant obligation. The
gatekeeper shall ensure that these

6 and 6a. The measures
implemented by the gatekeeper to
ensure compliance with the
obligations laid down in Articles 5, 6
and 6a-ane-6 shall be effective in
achieving the ebjective-of-objectives
of this Regulation and the relevant

198 legislation on cyber security, thesethe measures are-implemented | measures are implemented in obligation. The gatekeeper shall
consumer protection and product in-comphianeethat it implements compliance with applicable law, in | ensure that these measures are
safety. comply with Regulation (EU) particular Regulation (EU) implemented in compliance with

2016/679, and -are-Directive 2016/679 and— _Directive applicable law, in particular
2002/58/EC, and with legislation on | 2002/58/EC, and with legislation on | Regulation (EU) 2016/679 and
cyber security, consumer protection | cyber security, consumer protection | Directive 2002/58/EC, and with
and product safety as well as with and product safety. legislation on cyber security,
accessibility requirements for the consumer protection-ane, product
persons with disabilities in safety as well as with accessibility
accordance with Directive (EU) requirements.
2019/882.

Article 7(1a)
la. Within six months after its
designation and in application of
paragraph 8 of Article 3, the
gatekeeper shall provide the

198a Commission with a report

describing in a detailed and
transparent manner the measures
implemented to ensure compliance
with the obligations laid down in
Articles 5 and 6. This report shall
be updated at least annually.
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Article 7(1b)

1b. Along with the report
mentioned in paragraph 1a and
within the same timeframe, the
gatekeeper shall provide the
Commission with a non-
confidential summary of its report
that will be published by the
Commission without delay. The
non-confidential summary shall be
updated at least annually according
to the detailed report.
In order to comply with the
obligations laid down in Article 6
and where the gatekeeper holds

198b reasonable doubt as to the

appropriate method or methods of
compliance, the gatekeeper may
request that the Commission
engage in a process to receive and
address requests for clarification
and thereafter further specify
relevant measures that the
gatekeeper shall adopt in order to
comply in an effective and
proportionate manner with those
obligations. Further specification of
obligations laid down in Article 6
shall be limited to issues relating to
ensuring effective and
proportionate compliance with the
obligations. When doing so, the
Commission may decide to consult
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third parties whose views it
considers necessary in relation to
the measures that the gatekeeper is
expected to implement. The
duration of the process shall not
extend beyond the period set out in
Article 3(8), with the possibility for
an extension of two months, at the
discretion of the Commission,
should the dialogue process have
not been concluded prior to the
expiry of the said period.

The Commission shall retain
discretion in deciding whether to
engage in such a process, with due
regard to principles of equal
treatment, proportionality and due
process. Where the Commission
decides not to engage in such a
process, it shall provide a written
justification to the relevant
gatekeeper. At the end of this
process, the Commission may also
by decision specify the measures
that the gatekeeper concerned is to
implement arising from the
conclusion of this process set out in
paragraph 1b.

Council Mandate

Draft Agreement

| Article 7

>

199

2. Where the Commission finds that
the measures that the gatekeeper
intends to implement pursuant to
paragraph 1, or has implemented, do

2. Where the Commission finds that
the measures that the gatekeeper
intends to implement pursuant to
paragraph 1, or has implemented, do

2. Where-The Commission finds
thatthe-measures-thatthemay on its
own initiative or upon request by a
gatekeeper intends-to

2. Where-The Commission finds
that the-measuresthat the
gatekeeper-intendsto
implementmay, on its own initiative
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not ensure effective compliance with
the relevant obligations laid down in
Article 6, it may by decision specify
the measures that the gatekeeper
concerned shall implement. The
Commission shall adopt such a
decision within six months from the
opening of proceedings pursuant to
Article 18.

not ensure effective compliance with
the relevant obligations laid down in
Article 6, it may by decision specify
the measures that the gatekeeper
concerned shallis to implement. The
Commission shall adopt such a
decision within-sixas soon as
possible and in any event no later
than four months fremafter the
opening of proceedings pursuant to
Article 18.

implementpursuant to paragraph 2a

Draft Agreement
or_upon reguest by a gatekeeper

open proceedings pursuant to

pursuant to paragraph 1-erhas

do-notensure-effective comphanee2a, open proceedings
complianeeArticle 18 and by a pursuant to Article 18 and by a
decision adopted in accordance decision adopted in accordance
with the relevant-obligations-laid with the relevantadvisory procedure
downadvisory procedure referred to | referred to in_Article [...] specify

in Article 6--may-by the measures that the gatekeeper

deeision37a(2) specify the measures
that the gatekeeper concerned shall
implement_in order to effectively
comply with the obligations laid
down in Article 6 and in a case of

concerned shall implement in order
to effectively comply with the
obligations laid down in Article 65

may-by. . When opening
proceedings on its own initiative in

circumvention pursuant to Article

a case of circumvention pursuant to

11(4) for the obligations laid down

Article 11 such decision specify-the

in Articles 5 and 6. The
Commission shall adopt sueh-a
decision_pursuant to this paragraph

measures-that the gatekeeper
i may
concern the obligations laid down

within six months from the opening
of proceedings pursuant to Article
18.

in Articles 5, 6 and Article 6a. The
Commission shall adopt-steh a
decision_pursuant to this paragraph
within six months from the opening
of proceedings pursuant to Article
18.

| Article 7

2a), introductory part

199a

2a. The gatekeeper may reguest the

2a. A gatekeeper may request the

Commission to engage in a
dialogue to determine whether the

Commission to engage in a_process
to determine whether the measures

measures that the gatekeeper

that the gatekeeper intends to

intends to implement or has
implemented to ensure compliance

implement or has implemented to
ensure compliance with Article 6

with Article 6 are effective in

and Article 6a are effective in

achieving the objective of the

achieving the objective of the
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relevant obligation in the specific relevant obligation in the specific
circumstances of the gatekeeper. circumstances of the gatekeeper.
The Commission shall have
discretion in deciding whether to
engage in such a_process
respecting the principles of equal
treatment, proportionality and good
administration.

In its request, the gatekeeper shall
provide a reasoned submission to
explain the measures that it intends
to implement or has implemented.
The gatekeeper shall furthermore
provide a non-confidential version
of its reasoned submission that may
be shared with third parties
pursuant to paragraph 4a.

See row 198 b

Article 7(2a), first paragraph

The Commission shall have
discretion in deciding whether to
engage in such a dialogue
199b :
respecting equal treatment,
proportionality and the principle of
ood administration.

See row 198 b

| Article 7(2a), second paragraph

A gatekeeper shall, with its

199¢ request, provide a reasoned
submission to explain in particular
why the measures that it intends to

See row 198 b
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Commission Proposal

EP Mandate

Council Mandate

implement or has implemented are
effective in achieving the objective
of the relevant obligation in the
specific circumstances.

Draft Agreement

| Article 7(2b)

199d

2b. In proceedings under
paragraph 2, the Commission may
decide to invite interested third
parties to submit their observations
in relation to the measures that the
gatekeeper shall implement.

Article 7(3

3. Paragraph 2 of this Article is
without prejudice to the powers of

3. Paragraph 2 of this Article is
without prejudice to the powers of

3. Paragraph-2-Paragraphs 2 and
2a of this Article isare without

2a of this Article isare without

200 | the Commission under Articles 25, the Commission under Articles 25, prejudice to the powers of the prejudice to the powers of the

26 and 27. 26 and 27. Commission under Articles 25, 26 Commission under Articles 25, 26
and 27. and 27.
Article 7(4)

4. In view of adopting the decision | 4. ta~dew-efWith a view to adopting | 4. In view of adopting the decision | 4. #aWith a view of adopting the
under paragraph 2, the Commission | the decision under paragraph 2, the | under paragraph 2, the Commission | decision under paragraph 2, the
shall communicate its preliminary Commission shall communicate its | shall communicate its preliminary Commission shall communicate its
findings within three months from preliminary findings withinthreeand | findings within three months from preliminary findings to the

201 | the opening of the proceedings. In publish a concise summary as soon | the opening of the proceedings. In gatekeeper within three months from

the preliminary findings, the
Commission shall explain the
measures it considers to take or it
considers that the provider of core
platform services concerned should

as possible and, in any event no
later than two months from the
opening of the proceedings. In the
preliminary findings, the
Commission shall explain the

the preliminary findings, the
Commission shall explain the
measures it considers to take or it
considers that the provider-of-core
platform-servicesgatekeeper

the opening of the proceedings. In
the preliminary findings, the
Commission shall explain the

measures that it is considering
taking or that it-censiders-to-take-or

|
3. Paragraph-2-Paragraphs 2 and I
|
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take in order to effectively address
the preliminary findings.

EP Mandate

measures that it is considering
taking or that it-considers-to-take-or
it considers that the provider of core
platform services concerned should
take in order to effectively address
the preliminary findings. The
Commission may decide to invite

Council Mandate

concerned should take in order to
effectively address the preliminary
findings._Interested third parties
may be invited to provide comments
on the main elements of the
preliminary findings within a
timeframe which is determined by

interested third parties to submit

the Commission.

their observations within a time
limit, which is fixed by the
Commission in its publication.
When publishing, due regard shall
be given by the Commission to the
legitimate interest of undertakings
in the protection of their business
secrets.

Draft Agreement

it considers thatthe-providerofcore

platform-servicesthe gatekeeper
concerned should take in order to

effectively address the preliminary
findings.

Article 7(

4a)

201a

4a. In order to effectively enable
interested third parties to provide
comments, the Commission shall at
the same time as communicating its
preliminary findings to the
gatekeeper pursuant to paragraph 4
or as soon as possible thereafter
publish a non-confidential
summary of the case and measures
that it is considering taking or that
it considers the gatekeeper
concerned should take. The
Commission shall specify a
reasonable timeframe within which
such comments can be provided.

| Article 7(

5)
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EP Mandate

Council Mandate

Draft Agreement

5. In specifying the measures under
paragraph 2, the Commission shall
ensure that the measures are
effective in achieving the objectives
of the relevant obligation and

5. In specifying the measures under
paragraph 2, the Commission shall
ensure that the measures are
effective in achieving the objectives
of the relevant obligation and

5. In specifying the measures under
paragraph 2, the Commission shall
ensure that the measures are
effective in achieving the objectives
of the relevant obligation and

5. In specifying the measures under
paragraph 2, the Commission shall
ensure that the measures are
effective in achieving the objectives

of this Regulation and the relevant

202 proportionate in the specific proportionate in the specific proportionate in the specific obligation and proportionate in the
circumstances of the gatekeeper and | circumstances of the gatekeeper and | circumstances of the gatekeeper and | specific circumstances of the
the relevant service. the relevant service. the relevant service. gatekeeper and the relevant service.
Text Origin: Commission
Proposal
| Article 7(6) |
6. For the purposes of specifying the | 6. For the purposes of specifying the | 6. For the purposes of specifying the | 6. For the purposes of specifying the
obligations under Article 6(1) points | obligations under Article 6(1) points | obligations under Article 6(1) points | obligations under Article 6(1) points
(j) and (k), the Commission shall (j) and (k), the Commission shall (i) and (k), the Commission shall (j) and (k), the Commission shall
also assess whether the intended or | also assess whether the intended or | also assess whether the intended or | also assess whether the intended or
implemented measures ensure that implemented measures ensure that implemented measures ensure that implemented measures ensure that
there is no remaining imbalance of there is no remaining imbalance of there is no remaining imbalance of there is no remaining imbalance of
rights and obligations on business rights and obligations on business rights and obligations on business rights and obligations on business
203 | users and that the measures do not users and that the measures do not users and that the measures do not users and that the measures do not
themselves confer an advantage on themselves confer an advantage on themselves confer an advantage on themselves confer an advantage on
the gatekeeper which is the gatekeeper which is the gatekeeper which is the gatekeeper which is
disproportionate to the service disproportionate to the service disproportionate to the service disproportionate to the service
provided by the gatekeeper to provided by the gatekeeper to provided by the gatekeeper to provided by the gatekeeper to
business users. business users. business users. business users.
Text Origin: Commission
Proposal
| Article 7(6a)
203a 6a. The Commission may, upon

request or on its own initiative,
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EP Mandate

Council Mandate

Draft Agreement

reopen proceedings carried out
pursuant to paragraph 2 where:

(a) there has been a material
change in any of the facts on which
the decision was based; or

(b) the decision was based on
incomplete, incorrect or misleading
information; or

(c) the measures as specified in the
decision are not effective.

Article 7(

=

204

7. A gatekeeper may request the
opening of proceedings pursuant to
Article 18 for the Commission to
determine whether the measures that
the gatekeeper intends to implement
or has implemented under Article 6
are effective in achieving the
objective of the relevant obligation
in the specific circumstances. A
gatekeeper may, with its request,
provide a reasoned submission to
explain in particular why the
measures that it intends to
implement or has implemented are
effective in achieving the objective
of the relevant obligation in the
specific circumstances.

7. A gatekeeper may request within
the implementation deadline of
Article 3 (8) the opening of
proceedings pursuant to Article 18
for the Commission to determine
whether the measures that the
gatekeeper intends to implement or
has implemented under Article 6 are
effective in achieving the objective
of the relevant obligation in the
specific circumstances. A-gatekeeper
may-with-itsrequest;In its request
the gatekeeper shall provide a
reasoned submission to explain in
particular why the measures that it
intends to implement or has
implemented are effective in
achieving the objective of the
relevant obligation in the specific
circumstances._The Commission
shall adopt its decision within six
months from the opening of
proceedings pursuant to Article 18.

deleted

5 :
; ple_ St pleme t_eda_ 4
£ est'l“e' S I'.e“' e shiestive s
specific-circumstances:(deleted)
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Draft Agreement

Commission Proposal

Article 8
Article 8 Article 8 Article 8 Article 8
i Suspension Suspension Suspension Suspension
Text Origin: Commission
Proposal
Article 8(1) |
1. The Commission may, on a 1. The Commission may, on a 1. The Commission may, acting on | 1. The Commission may, acting on
reasoned request by the gatekeeper, | reasoned request by the gatekeeper, | a reasoned request by the a reasoned request by the
exceptionally suspend, in whole or exeeptionaty-suspend, on an gatekeeper, exceptionally suspend, gatekeeper, exceptionally suspend,
in part, a specific obligation laid exceptional basis, in whole or in in whole or in part, a specific in whole or in part, a specific
down in Articles 5 and 6 for a core part, a specific obligation laid down | obligation laid down in Articles 5 obligation laid down in Articles 5, 6
platform service by decision adopted | in Articles 5 and 6 for a core and 6 for a core platform service and 6a-ane-6 for a core platform
in accordance with the advisory platform serviee-byserviceby identified pursuant to Article 3(7) service identified in the designation
procedure referred to in Article decision adopted in accordance with | by decision adopted in accordance decision pursuant to Article 3(7) by
32(4), where the gatekeeper the advisory procedure referred to in | with the advisory procedure referred | substantiated by-decision adopted in
demonstrates that compliance with Article 32(4), where the gatekeeper | to in Article 32(4)37a(2), where the | accordance with the advisory
that specific obligation would demonstrates that compliance with gatekeeper demonstrates that procedure referred to in Article
206 | endanger, due to exceptional that specific obligation would compliance with that specific 32{4)[...], where the gatekeeper

circumstances beyond the control of
the gatekeeper, the economic
viability of the operation of the
gatekeeper in the Union, and only to
the extent necessary to address such
threat to its viability. The
Commission shall aim to adopt the
suspension decision without delay
and at the latest 3 months following
receipt of a complete reasoned
request.

endanger, due to exceptional
circumstances beyond the control of
the gatekeeper, the economic
viability of the operation of the
gatekeeper in the Union, and only to
the extent necessary to address such
threat to its viability. The
Commission shall aim to adopt the
suspension decision without delay
and at the latest 3within three

obligation would endanger, due to
exceptional circumstances beyond
the control of the gatekeeper, the
economic viability of the operation
of the gatekeeper in the Union, and
only to the extent.and duration
necessary to address such threat to
its viability. In its suspension
decision the Commission can
specify intervals of less than one

demonstrates that compliance with
that specific obligation would
endanger, due to exceptional
circumstances beyond the control of
the gatekeeper, the economic
viability of the operation of the
gatekeeper in the Union, and only to
the extent and duration necessary to
address such threat to its viability. In
its suspension decision, the

months fellewingafter receipt of a
complete reasoned request._The

year at which the decision shall be

Commission shall identify the

reviewed in accordance with

exceptional circumstances
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EP Mandate

Council Mandate

Draft Agreement

suspension decision shall be
accompanied by a reasoned
statement explaining the grounds
for the suspension.

paragraph 2. The Commission shall
aim to adopt the suspension decision
without delay and at the latest 3
months following receipt of a
complete reasoned request.

justifying the suspension. The
Commission shall aim to adopt the
suspension decision without delay
and at the latest 3 months following
receipt of a complete reasoned
request:

Text Origin: Council Mandate

Article 8(

2. Where the suspension is granted
pursuant to paragraph 1, the
Commission shall review its
suspension decision every year.
Following such a review the
Commission shall either lift the

2. Where the-suspension is granted
pursuant to paragraph 1, the
Commission shall review its
suspension decision every year.
Following such a review the

2. Where the suspension is granted
pursuant to paragraph 1, the
Commission shall review its
suspension decision at least every
year. Following such a review the
Commission shall either wholly or

2. Where the-suspension is granted
pursuant to paragraph 1, the
Commission shall review its
suspension decision every year
unless a shorter interval is specified
in the decision. Following such a

207 Commission shall either wholly or
suspension or decide that the partly lift the suspension or decide partially lift the suspension or review the Commission shall either
conditions of paragraph 1 continue that the conditions of paragraph 1 decide that the conditions of wholly or partly lift the suspension
to be met. continue to be met. paragraph 1 continue to be met. or decide that the conditions of
paragraph 1 continue to be met.
Text Origin: EP Mandate
| Article 8(3), introductory part
3. The Commission may, actingon | 3. In cases of urgency, the 3. In cases of urgency, the 3. In cases of urgency, the
a reasoned request by a gatekeeper, | Commission may, acting on a Commission may, acting on a Commission may, acting on a
provisionally suspend the reasoned request by a gatekeeper, reasoned request by a gatekeeper, reasoned request by a gatekeeper,
application of the relevant obligation | provisionally suspend the provisionally suspend the provisionally suspend the
208 | to one or more individual core

platform services already prior to the
decision pursuant to paragraph 1.

application of the relevant obligation
to one or more individual core
platform services already prior to the
decision pursuant to paragraph 1.

application of the relevant obligation
to one or more individual core
platform services already prior to the
decision pursuant to paragraph 1.

application of the relevant obligation
to one or more individual core
platform services already prior to the
decision pursuant to paragraph 1.

Text Origin: EP Mandate
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EP Mandate

Council Mandate

Draft Agreement

Article 8(3), first paragraph

In assessing the request, the In assessing the request, the In assessing the request, the In assessing the request, the
Commission shall take into account, | Commission shall take into account, | Commission shall take into account, | Commission shall take into account,
in particular, the impact of the in particular, the impact of the in particular, the impact of the in particular, the impact of the
compliance with the specific compliance with the specific compliance with the specific compliance with the specific
obligation on the economic viability | obligation on the economic viability | obligation on the economic viability | obligation on the economic viability
of the operation of the gatekeeper in | of the operation of the gatekeeper in | of the operation of the gatekeeper in | of the operation of the gatekeeper in
the Union as well as on third parties. | the Union as well as on third parties, | the Union as well as on third parties. | the Union as well as on third parties,
The suspension may be made subject | in particular smaller business users | The suspension may be made subject | in particular SMEs and consumers.
to conditions and obligations to be and consumers. The suspension to conditions and obligations to be The suspension may be made subject
209 defined by the Commission in order | may be made subject to conditions defined by the Commission in order | to conditions and obligations to be
to ensure a fair balance between and obligations to be defined by the | to ensure a fair balance between defined by the Commission in order
these interests and the objectives of | Commission in order to ensure a fair | these interests and the objectives of | to ensure a fair balance between
this Regulation. Such a request may | balance between these interests and | this Regulation. Such a request may | these interests and the objectives of
be made and granted at any time the objectives of this Regulation. be made and granted at any time this Regulation. Such a request may
pending the assessment of the Such a request may be made and pending the assessment of the be made and granted at any time
Commission pursuant to paragraph granted at any time pending the Commission pursuant to paragraph pending the assessment of the
1. assessment of the Commission 1. Commission pursuant to paragraph
pursuant to paragraph 1. 1.
Text Origin: EP Mandate
Article 9 |
Article 9 Article 9 Article 9 Article 9
Exemption for overriding reasons of | Exemption fer-overriding-reasens | Exemption fereverridingreasenson | Exemption for overriding reasons of
210 public interest ofon grounds of public morality, | grounds of public irteresthealth and public interest
public health or public public security T —
interestsecurity Pmposalg
| Article 9(1) |
211 l
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Council Mandate

Commission Proposal

1. The Commission may, acting on
a reasoned request by a gatekeeper
or on its own initiative, by decision
adopted in accordance with the
advisory procedure referred to in
Acrticle 32(4), exempt it, in whole or
in part, from a specific obligation
laid down in Articles 5 and 6 in
relation to an individual core
platform service identified pursuant
to Article 3(7), where such
exemption is justified on the grounds
set out in paragraph 2 of this Article.
The Commission shall adopt the
exemption decision at the latest 3
months after receiving a complete
reasoned request.

1. The Commission may, acting on
a reasoned request by a gatekeeper
or on its own initiative, by decision
adopted in accordance with the
advisory procedure referred to in
Article 32(4), exempt it, in whole or
in part, from a specific obligation
laid down in Articles 5 and 6 in
relation to an individual core
platform service identified pursuant
to Article 3(7), where such
exemption is justified on the grounds
set out in paragraph 2 of this Article.
The Commission shall adopt the
exemption decision at the latest
3three months after receiving a
complete reasoned request._Such
decision shall be accompanied by a
reasoned statement explaining the
grounds for the exemption.

1. The Commission may, acting on
a reasoned request by a gatekeeper
or on its own initiative, by decision
adopted in accordance with the
advisory procedure referred to in
Avrticle 32(4)37a(2), exempt it, in
whole or in part, from a specific
obligation laid down in Articles 5
and 6 in relation to an individual
core platform service identified
pursuant to Article 3(7), where such
exemption is justified on the grounds
set out in paragraph 2 of this Article.
The Commission shall adopt the
exemption decision without delay
and at the latest 3 months after
receiving a complete reasoned
request.

Draft Agreement

1. The Commission may, acting on
a reasoned request by a gatekeeper
or on its own initiative, by decision
adopted in accordance with the
advisory procedure referred to in
Avrticle 32(4)[...], exempt it, in whole
or in part, from a specific obligation
laid down in Articles 5, 6 and 6a
and-6 in relation to an individual
core platform service identified
pursuant to Article 3(7), where such
exemption is justified on the grounds
set out in paragraph 2 of this Article.
The Commission shall adopt the
exemption decision at the latest
3three months after receiving a
complete reasoned request._ Such
decision shall be accompanied by a
reasoned statement explaining the
grounds for the exemption.

Text Origin: EP Mandate

Article 9(

1a)

211a

la. Where the exemption is granted
pursuant to paragraph 1, the
Commission shall review its
exemption decision every year.
Following such a review the
Commission shall either wholly or
partially lift the exemption or
decide that the conditions of
paragraph 1 continue to be met.

See compromise in row 211 b

Article 9(

1a)
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EP Mandate

Council Mandate

Draft Agreement

la. Where an exemption is granted

1b. Where an exemption is granted

pursuant to paragraph 1, the

pursuant to paragraph 1, the

Commission shall review its
exemption decision if the ground

Commission shall review its
exemption decision if the ground

for the exemption no longer exists

for the exemption no longer exists

or at least every year. Following

or at least every year. Following

211b such a review the Commission shall | such a review the Commission shall
either wholly or partially lift the either wholly or partially lift the
exemption or decide that the exemption or decide that the
conditions of paragraph 1 continue | conditions of paragraph 1 continue
to be met. to be met.
Text Origin: Council Mandate
| Article 9(2), introductory part |
2. An exemption pursuant to 2. An exemption pursuant to 2. An exemption pursuant to 2. An exemption pursuant to
paragraph 1 may only be granted on | paragraph 1 may only be granted on | paragraph 1 may—_only be granted paragraph 1 may— only be granted
212 | grounds of: grounds of: on grounds of: on grounds of:
Text Origin: Council Mandate
| Article 9(2), point (a)
213 (a) public morality; (a) public morality; (a) public-merality;(deleted)
deleted
| Article 9(2), point (b)
(b) public health; (b) public health; (b) public health; (b) public health;
214

Text Origin: Commission
Proposal
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EP Mandate

Council Mandate

Article 9(

2), point (c)

Draft Agreement

(c) public security.

(c) public security.

(c) public security.

(c) public security.

215 Text Origin: Commission
Proposal
| Article 9(3), introductory part

3. The Commission may, actingon | 3. In cases of urgency, the 3. In cases of urgency, the 3. In cases of urgency, the
a reasoned request by a gatekeeper Commission may, acting on a Commission may, acting on a Commission may, acting on a
or on its own initiative, provisionally | reasoned request by a gatekeeper or | reasoned request by a gatekeeper or | reasoned request by a gatekeeper or
suspend the application of the on its own initiative, provisionally on its own initiative, provisionally on its own initiative, provisionally
relevant obligation to one or more suspend the application of the suspend the application of the suspend the application of the

216 individual core platform services relevant obligation to one or more relevant obligation to one or more relevant obligation to one or more
already prior to the decision individual core platform services individual core platform services individual core platform services
pursuant to paragraph 1. already prior to the decision already prior to the decision already prior to the decision

pursuant to paragraph 1. pursuant to paragraph 1. pursuant to paragraph 1.
Text Origin: EP Mandate
Article 9(3), first paragraph

In assessing the request, the In assessing the request, the In assessing the request, the In assessing the request, the
Commission shall take into account, | Commission shall take into account, | Commission shall take into account, | Commission shall take into account,
in particular, the impact of the in particular, the impact of the in particular, the impact of the in particular, the impact of the
compliance with the specific compliance with the specific compliance with the specific compliance with the specific
obligation on the grounds in obligation on the grounds in obligation on the grounds in obligation on the grounds in

217 paragraph 2 as well as the effects on | paragraph 2 as well as the effects on | paragraph 2 as well as the effects on | paragraph 2 as well as the effects on

the gatekeeper concerned and on
third parties. The suspension may be
made subject to conditions and
obligations to be defined by the
Commission in order to ensure a fair
balance between the goals pursued

by the grounds in paragraph 2 and

the gatekeeper concerned and on
third parties. The suspension may be
made subject to conditions and
obligations to be defined by the
Commission in order to ensure a fair
balance between the goals pursued
by the grounds in paragraph 2 and

the gatekeeper concerned and on
third parties. The suspension may be
made subject to conditions and
obligations to be defined by the
Commission in order to ensure a fair
balance between the goals pursued
by the grounds in paragraph 2 and

the gatekeeper concerned and on
third parties. The suspension may be
made subject to conditions and
obligations to be defined by the
Commission in order to ensure a fair
balance between the goals pursued
by the grounds in paragraph 2 and
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EP Mandate

Council Mandate

Draft Agreement

the objectives of this Regulation. the objectives of this Regulation. the objectives of this Regulation. the objectives of this Regulation.
Such a request may be made and Such a request may be made and Such a request may be made and Such a request may be made and
granted at any time pending the granted at any time pending the granted at any time pending the granted at any time pending the
assessment of the Commission assessment of the Commission assessment of the Commission assessment of the Commission
pursuant to paragraph 1. pursuant to paragraph 1. pursuant to paragraph 1. pursuant to paragraph 1.
Text Origin: Commission
Proposal
Article 9a
Article 9a Article 9a
217a Reporting Reporting
Text Origin: Council Mandate
Article 9a(1) |
1. Within six months after its 1. Within six months after its
designation pursuant to Article 3, designation pursuant to Article 3,
and in application of Article 3(8), and in application of Article 3(8),
the gatekeeper shall provide the the gatekeeper shall provide the
Commission with a report Commission with a report
217b describing in a detailed and describing in a detailed and
transparent manner the measures it | transparent manner the measures it
has implemented, to ensure has implemented, to ensure
compliance with the obligations laid | compliance with the obligations laid
down in Articles 5 and 6. This down in Articles 5, 6 and 6a.
report shall be updated at least
annually. See rows 198 a and b
| Article 9a(2) |
217c 2. Within six months after its 2. Within six months after its
designation pursuant to Article 3, designation pursuant to Article 3,
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EP Mandate

Council Mandate
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the gatekeeper shall publish and

the gatekeeper shall also publish

provide the Commission with a

and provide the Commission along

non-confidential summary of the

with the report pursuant to

report referred to in paragraph 1 of

paragraph 1 with a non-

this Article. The Commission shall

confidential summary of this report.

publish without delay the non-

The report referred to in paragraph

confidential summary of the report.

1 of this Article and the non-

This non-confidential summary

confidential summary shall be

shall be updated once the report
referred to in paragraph 1 of this

updated together at least annually.
The Commission shall make a link

Article is updated.

to the non-confidential summary of
the report available on its website.

See rows 198 a and b

| Article 10

218

Article 10
Updating obligations for gatekeepers

Article 10
Updating obligations for gatekeepers

Atrticle 10
Updating obligations for gatekeepers

Article 10
Updating obligations for gatekeepers

Text Origin: Commission
Proposal

| Article 10(1), introductory part

219

1. The Commission is empowered
to adopt delegated acts in
accordance with Article 34 to update
the obligations laid down in Articles
5 and 6 where, based on a market
investigation pursuant to Article 17,
it has identified the need for new
obligations addressing practices that
limit the contestability of core
platform services or are unfair in the
same way as the practices addressed

1. The Commission is empowered
to adopt delegated acts in
accordance with Article 34-to-update
amending Articles 5 and 6 by
adding obligations where, based on
a market investigation pursuant to
Article 17, it has identified the-neee
tempeicenligotepsaddressinathat
this is needed in order to address
practices that limit the contestability

1. The Commission is empowered
to adopt delegated acts in
accordance with Article 34-to-update
the-37 to supplement the existing
obligations laid down in Articles 5
and 6. This supplementing of the
existing obligations shall be-where;
based on a market investigation
pursuant to Article 17, #which has
identified the need fer-rewto update
those obligations adéeressingto

1. The Commission is empowered
to adopt delegated acts in
accordance with Article 34-to
update37 to supplement the
obligations laid down in Articles 5
and 6. This supplementing of the
obligations shall be-where; based on
a market investigation pursuant to
Article 17, #which has identified the
need fer-newto keep those
obligations addressingup to date to
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Council Mandate

Draft Agreement

Commission Proposal

by the obligations laid down in
Articles 5 and 6.

of core platform services or are
unfair in the same way as the
practices addressed by the
obligations laid down in Articles 5
and 6._Those delegated acts may
only add new obligations to those
listed under Articles 5 and 6.

address practices that limit the
contestability of core platform
services or that are unfair in the
same way as the practices addressed
by the obligations laid down in
Articles 5 and 6.

address practices that limit the
contestability of core platform
services or that are unfair in the
same way as the practices addressed
by the obligations laid down in
Articles 5 and 6.

Text Origin: Council Mandate

| Article 10(1a)

219a

la. The Commission is empowered

to adopt delegated acts in
accordance with Article 37
supplementing this Regulation in
respect of the obligations laid down

in Article 5 and 6. Those delegated
acts shall provide for only the

following:

(a) _the extent to which an
obligation applies to certain core
platform services;

(b) _the extent to which an
obligation applies only to a subset
of business users or end users; or
(c) how the obligations shall be
performed in order to ensure the
effectiveness of those obligations

| Article 10(1a), introductory part

219b

la. The scope of a delegated act
adopted in accordance with the first

la. The scope of a delegated act
adopted in accordance with the first

subparagraph shall be limited to:

subparagraph shall be limited to:
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Text Origin: Council Mandate I

| Article 10(1a), point (a)

219c

(a) extending an obligation that
applies only in relation to certain

(a) extending an obligation that
applies only in relation to certain

core platform services, to other core

core platform services, to other core

platform services listed in Article 2

platform services listed in Article 2

point (2);

point (2);

Text Origin: Council Mandate

Article 10(1a), point (b)

219d

(b) extending an obligation that
benefits a certain subset of business

users or end users so that it benefits

users or end users so that it benefits

other subsets of business users or

end users;

end users;

Text Origin: Council Mandate

| Article 10(1a), point (c)

219e

(c) specifying the manner in which

(c) specifying the manner in which

the obligations of gatekeepers

the obligations of gatekeepers

under Articles 5 and 6 are to be

under Articles 5 and 6 are to be

performed in order to ensure

performed in order to ensure

effective compliance with those

effective compliance with those

obligations;

obligations;

Text Origin: Council Mandate

| Article 10(1a), point (d)

(b) extending an obligation that
benefits a certain subset of business
other subsets of business users or
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Commission Proposal

219f

Council Mandate

(d) extending an obligation that
applies only in relation to certain

Draft Agreement

(d) extending an obligation that
applies only in relation to certain

ancillary services to apply in

services provided together with or

relation to other ancillary services;

in support of core platform services

to other services provided together
with or in support of core platform
services;

Text Origin: Council Mandate

Article 10(1a), point (e)

2199

(e) extending an obligation that
applies only in relation to certain

(e) extending an obligation that
applies only in relation to certain

types of data to apply in relation to

types of data to apply in relation to

other types of data;

other types of data;

Text Origin: Council Mandate

Article 10(1a), point (f)

219h

(f) adding further conditions where

(f) adding further conditions where

an obligation imposes certain

an obligation imposes certain

conditions on the behaviour of a

conditions on the behaviour of a

gatekeeper; or

gatekeeper; or

Text Origin: Council Mandate

| Article 10(1a), point (g)

219i

(9) applying an obligation that
governs the relation between

(a) applying an obligation that
governs the relation between

several core platform services of the

several core platform services of the

gatekeeper to the relation between a

gatekeeper to the relation between a
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Commission Proposal

EP Mandate

Council Mandate
core platform service and other

Draft Agreement
core platform service and other

services of the gatekeeper.

services of the gatekeeper.

| Article 10(1b), point (h)

219

Text Origin: Council Mandate
functionalities of number-
independent interpersonal

market investigation pursuant to
Article 17, which has identified the

Article 6a by adding or removing
This amending shall be based on a
date to address practices that limit
the contestability of core platform
services or that are unfair.

| Article 10(1c), introductory part

219k

1c. The Commission is also
empowered to adopt delegated acts
to supplement the obligations in
Article 6a by specifying the manner
in which those obligations are to be
performed in order to ensure
effective compliance with those

obligations.

1b. The Commission is empowered
to adopt delegated acts in
accordance with Article 37 to
amend, the list of basic
functionalities identified in
paragraphs (2), (3) and (4) of
communication services.

need to keep those obligations up to
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Commission Proposal EP Mandate Council Mandate Draft Agreement

This supplementing shall be based
on a market investigation pursuant
to Article 17, which has identified
the need to specify the manner in
which those obligations are to be
performed to keep them up to date
to address practices that limit the
contestability of core platform
services or that are unfair.

Article 10(1c), point (a)

2191

Article 10(1c), point (b)

|
|

I 219m
|

Article 10(1c), point (c)

219n

| Article 10(1c), point (d)

I 2190

Article 10(1c), point (e)

|
I 219p
|

Article 10(1c), point (f)

219q

| Article 10(1c), point (g)
219r '
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Article 10(1c), point (h)

|
I 219s

| Article 10(1d), introductory part

I 219t

Article 10(1d), point (a)

|
I 219u

Article 10(1d), point (b), introductory part

I 219v

| Article 10(1d), point (b)(1)

Article 10(1d), point (b)(2)

219x

I 219w
|

| Article 10(2), introductory part

| 220

2. A practice within the meaning of
paragraph 1 shall be considered to be
unfair or limit the contestability of
core platform services where:

2. A practice within the meaning of
paragraph 1 shall be considered to be
unfair or limit the contestability of
core platform services where:

2. A practice within-the-meaning

ofas referred to in paragraph 1 shall
be considered to be unfair or_to limit
the contestability of core platform
services where:

2. A practice within-the-meaning

ofas referred to in paragraph 1, 1b
and 1c shall be considered to be
unfair or_to limit the contestability of
core platform services where:

Text Origin: Council Mandate

| Article 10(2), point (a)
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

221

(a) there is an imbalance of rights
and obligations on business users
and the gatekeeper is obtaining an
advantage from business users that is
disproportionate to the service
provided by the gatekeeper to
business users; or

(a) there is an imbalance of rights
and obligations on business users
and the gatekeeper is obtaining an
advantage from business users that is
disproportionate to the service
provided by the gatekeeper to
business users_or end users; or

(a) there is an imbalance efbetween
the rights and obligations enof
business users and the gatekeeper is
obtaintngobtains an advantage from
business users that is
disproportionate to the service
provided by thethat gatekeeper to
those business users; or

(a) there is an imbalance efbetween
the rights and obligations enof
business users and the gatekeeper is
obtainingobtains an advantage from
business users that is
disproportionate to the service
provided by thethat gatekeeper to
those business users; or

Text Origin: Council Mandate

| Article 10(2), point (b)

222

(b) the contestability of markets is
weakened as a consequence of such
a practice engaged in by
gatekeepers.

(b) the contestability of markets is
weakened as a consequence of such
a practice engaged in by
gatekeepers.

(b) the-contestability-of markets-is
weakened-as-aconsequence ol such

A -
gatekeepers:it is engaged in by
gatekeepers and is capable of

(b) the-contestability-of markets-is
weakened-as-a consequence of such

) -
gatekeepers:it is engaged in by
gatekeepers and is capable of

impeding innovation and limiting

impeding innovation and limiting

choice for business users and end

choice for business users and end

users because it:

users because it:

Text Origin: Council Mandate

| Article 10(2), point (b)(1)

222a

(1) affects or risks affecting the
contestability of a core platform

(1) affects or risks affecting the
contestability of a core platform

service or other services in the

service or other services in the

digital sector on a lasting basis due

digital sector on a lasting basis due

to the creation or strengthening of

to the creation or strengthening of

barriers for other undertakings to

barriers for other undertakings to

enter or expand as suppliers of a

enter or expand as suppliers of a

core platform service or other

core platform service or other

services in the digital sector; or

services in the digital sector; or
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Text Origin: Council Mandate

| Article 10(2), point (b)(2)

222b

(2) prevents other operators from

(2) prevents other operators from

having the same access to a key

having the same access to a key

input as the gatekeeper.

input as the gatekeeper.

Text Origin: Council Mandate

| Article 10(2a)

222¢

2a. In relation to the obligation
laid down in article 6(1) fb, the
Commission shall adopt by ... [18
months after the entry into force of
this Regulation] a delegated act in
accordance with Article 37
supplementing this Regulation by
defining the appropriate scope and
features for the interconnection of
the gatekeepers online social
networking services as well as
standards or technical
specifications of such
interconnection. Such standards or
technical specifications shall
ensure high level of security and
protection of personal data. When
developing standards or technical
specifications the Commission may
consult standardisation bodies or
other relevant stakeholders as
foreseen in the in Regulation (EU)
No 1025/2012.
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Article 11 |
Avrticle 11 Avrticle 11 Avrticle 11 Avrticle 11
Anti-circumvention Article 6a Anti-circumvention Article 7a
223 Anti-circumvention Anti-circumvention

Text Origin: EP Mandate

| Article 11(-1)

223a

-1. An undertaking providing core

platform services shall not in any

way segment, divide, subdivide,

fragment or split these services

through contractual, commercial,

technical or any other means to

circumvent the quantitative

thresholds laid down in Article 3(2).

through contractual, commercial,
circumvent the quantitative

thresholds laid down in Article 3(2).

Any of such practice of the
gatekeeper shall not prevent the
Commission from designating an
undertaking pursuant to Article 3

.

Text Origin: Council Mandate

| Article 11(-1a)

223b

-1la. The Commission may, when
suspecting that undertaking
providing core platform services

-1la. The Commission may, when
suspecting that an undertaking
providing core platform services

engaged in practice laid down in

engaged in a practice laid down in

paragraph 1, require such
undertaking for any information

paragraph -1, require from the
undertaking any information that it

-1 An undertaking providing core
platform services shall not in any
way segment, divide, subdivide,
fragment or split these services
technical or any other means to
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EP Mandate

Council Mandate

Draft Agreement

Commission Proposal

that it deems necessary to determine

deems necessary to determine

whether the undertaking concerned

whether the undertaking concerned

engaged in fragmentation of core

engaged in such a practice.

platform services as referred to in
paragraph -1.

| Article 11(1)

224

1. A gatekeeper shall ensure that the
obligations of Articles 5 and 6 are
fully and effectively complied with.
While the obligations of Articles 5
and 6 apply in respect of core
platform services designated
pursuant to Article 3, their
implementation shall not be
undermined by any behaviour of the
undertaking to which the gatekeeper
belongs, regardless of whether this
behaviour is of a contractual,
commercial, technical or any other
nature.

1. A gatekeeper shall ensure that the
obligations of Articles 5 and 6 are
fully and effectively complied with.

1. A gatekeeper shall ensure that the
obligations of Articles 5 and 6 are
fully and effectively complied with.
While the obligations of Articles 5
and 6 apply in respect of core
platform services designatedlisted
pursuant to Article 33(7), their
implementation shall not be
undermined by any behaviour of the

belengsgatekeeper, including the
use of behavioural technigues or
interface design that would
undermine the effectiveness of
Articles 5 and 6, regardless of
whether this behaviour is of a
contractual, commercial, technical or
any other nature.

1. A gatekeeper shall ensure that the
obligations of Articles 5, 6 and 6a
and-6 are fully and effectively
complied with.-While-the-ebligations

Article 11(1a)

224a

la. While the obligations of
Articles 5 and 6 apply in respect of
core platform services designated
pursuant to Article 3, a gatekeeper,
including any undertaking to which

the gatekeeper belongs, shall not

la. While the obligations of
Articles 5, 6 and 6a apply in respect
of core platform services listed
pursuant to Article 3(7), their
effective implementation shall not
be undermined by any behaviour by
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EP Mandate

Council Mandate

Draft Agreement

Commission Proposal

engage in any behaviour regardless
of whether is of a contractual,
commercial, technical or any other
nature, that, while formally,
conceptually or technically distinct
to a behaviour prohibited pursuant
to Articles 5 and 6, is capable in
practice of having an equivalent

object or effect.

the gatekeeper regardless of
whether this behaviour is of a
contractual, commercial, technical
or any other nature, including the
use of behavioural technigues or

interface design.

Article 11(1b)

224b

1b. The gatekeeper shall not
engage in any behaviour
discouraging interoperability by
using technical protection
measures, discriminatory terms of
service, subjecting application
programming interfaces to
copyright or providing misleading
information.

| Article 11(2)

225

2. Where consent for collecting and
processing of personal data is
required to ensure compliance with
this Regulation, a gatekeeper shall
take the necessary steps to either
enable business users to directly
obtain the required consent to their
processing, where required under
Regulation (EU) 2016/679 and
Directive 2002/58/EC, or to comply
with Union data protection and

2. Where consent for collecting,
processing and sharing-aré
proeessing of personal data is
required to ensure compliance with
this Regulation, a gatekeeper shall
take the necessary steps either to
either-enable business users to
directly obtain the required consent
to their processing, where required
to do so under Regulation (EU)
2016/679 and Directive 2002/58/EC,

2. Where consent for collecting and
processing of personal data is
required to ensure compliance with
this Regulation, a gatekeeper shall
take the necessary steps to either
enable business users to directly
obtain the required consent to their
processing, where required under
Regulation (EU) 2016/679 and
Directive 2002/58/EC, or to comply
with Union data protection and

2. Where consent for collecting,
processing, cross-using and sharing
and-processing of personal data is
required to ensure compliance with
this Regulation, a gatekeeper shall
take the necessary steps_either to
either-enable business users to
directly obtain the required consent
to their processing, where required
to do so under Regulation (EU)
2016/679 and Directive 2002/58/EC,
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Commission Proposal

privacy rules and principles in other
ways including by providing
business users with duly anonymised
data where appropriate. The
gatekeeper shall not make the
obtaining of this consent by the
business user more burdensome than
for its own services.

EP Mandate

or to comply with Union data
protection and privacy rules and
principles in other ways including by
providing business users with duly
anonymised data where appropriate.

=  thi
business-user-more-burdensome-than

Council Mandate

privacy rules and principles in other
ways including by providing
business users with duly anonymised
data where appropriate. The
gatekeeper shall not make the
obtaining of this consent by the
business user more burdensome than
for its own services.

Draft Agreement

or to comply with Union data
protection and privacy rules and
principles in other ways including by
providing business users with duly
anonymised data where appropriate.
The gatekeeper shall not make the
obtaining of this consent by the
business user more burdensome than
for its own services.

Article 11(3)

226

3. A gatekeeper shall not degrade
the conditions or quality of any of
the core platform services provided
to business users or end users who
avail themselves of the rights or
choices laid down in Articles 5 and
6, or make the exercise of those
rights or choices unduly difficult.

3. A gatekeeper shall not degrade
the conditions or quality of any of
the core platform services provided
to business users or end users who
avail themselves of the rights or
choices laid down in Articles 5 and
6, or make the exercise of those
rights or choices unduly difficult
including by offering choices to the
end-user in a non-neutral manner,
or by subverting user's autonomy,
decision-making, or choice via the
structure, design, function or
manner of operation of a user
interface or a part thereof.

3. A gatekeeper shall not degrade
the conditions or quality of any of
the core platform services provided
to business users or end users who
avail themselves of the rights or
choices laid down in Articles 5 and
6, or make the exercise of those
rights or choices unduly difficult.

to business users or end users who
avail themselves of the rights or
choices laid down in Articles 5, 6

and 6a-and-6, or make the exercise
of those rights or choices unduly
difficult_including by offering
choices to the end-user in a non-
neutral manner, or by subverting
end users and business user's
autonomy, decision-making, or free
choice via the structure, design,
function or manner of operation of
a user interface or a part thereof.

| Article 11(3a)

226a

3a. Where a gatekeeper
circumvents or attempts to
circumvent any of the obligations in

3a. Where a gatekeeper
circumvents or attempts to

circumvent any of the obligations in

Article 5 or 6 in a manner described

Article 5, 6 or 6a in @ manner

3. A gatekeeper shall not degrade
the conditions or quality of any of
the core platform services provided
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

in paragraphs 1 to 3 above, the

described in paragraphs 1 to 3

Commission may open proceedings

above, the Commission may open

pursuant to Article 18 and adopt a

proceedings pursuant to Article 18

decision pursuant to Article 7

and adopt a decision pursuant to

specifying the measures that the

Article 7 specifying the measures

gatekeeper concerned shall
implement.

that the gatekeeper concerned shall
implement.

| Article 11(3b)

3b. Paragraph 3a is without
prejudice to the powers of the

3b. Paragraph 3a is without
prejudice to the powers of the

22s: Commission under Articles 25, 26 Commission under Articles 25, 26
and 27. and 27.
| Article 12
Avrticle 12 Avrticle 12 Avrticle 12 Avrticle 12
Obligation to inform about Obligation to inform about Obligation to inform about Obligation to inform about
227 concentrations concentrations concentrations concentrations

Text Origin: Commission
Proposal

| Article 12(1), introductory part

228

1. A gatekeeper shall inform the
Commission of any intended
concentration within the meaning of
Article 3 of Regulation (EC) No
139/2004 involving another provider
of core platform services or of any
other services provided in the digital
sector irrespective of whether it is

1. -A gatekeeper shall inform the
Commission of any intended
concentration within the meaning of
Article 3 of Regulation (EC) No
139/2004-velvng-anetherprovider
of-core-platferm-services-or-al-any

seetor irrespective of whether it is

1. -A gatekeeper shall inform the
Commission of any intended
concentration within the meaning of
Article 3 of Regulation (EC) No
139/2004 involving another previder
ofgatekeeper, undertaking
providing core platform services or
of any other services provided in the

1. -A gatekeeper shall inform the
Commission of any intended
concentration within the meaning of
Article 3 of Regulation (EC) No
139/2004, where the merging
entities or the target of
concentration provide -irvelving
anotherpreovidersetcore platform
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Commission Proposal

EP Mandate

Council Mandate

notifiable to a Union competition
authority under Regulation (EC) No
139/2004 or to a competent national
competition authority under national
merger rules.

notifiable to a Union competition
authority under Regulation (EC) No
139/2004 or to a competent national
competition authority under national
merger rules.

digital sector irrespective of whether
it is notifiable to a Union
competition authority under
Regulation (EC) No 139/2004 or to a
competent national competition
authority under national merger
rules.

Draft Agreement

services or-6f any other services
provided in the digital sector_ or
enable the collection of data,
irrespective of whether it is
notifiable to a Union competition
authority under Regulation (EC) No
139/2004 or to a competent national
competition authority under national
merger rules.

Article 12(1), first paragraph

229

A gatekeeper shall inform the
Commission of such a concentration
prior to its implementation and
following the conclusion of the
agreement, the announcement of the
public bid, or the acquisition of a
controlling interest.

A gatekeeper shall inform the
Commission of such a concentration
prior to its implementation and
following the conclusion of the
agreement, the announcement of the
public bid, or the acquisition of a
controlling interest.

A gatekeeper shall inform the
Commission of such a concentration
at least two months prior to its
implementation and following the
conclusion of the agreement, the
announcement of the public bid, or
the acquisition of a controlling
interest.

A gatekeeper shall inform the
Commission of such a concentration
prior to its implementation and
following the conclusion of the
agreement, the announcement of the
public bid, or the acquisition of a
controlling interest.

| Article 12(1a)

229a

la. The Commission shall inform
competent national authorities of
such notifications.

See rows 231 b and ¢

| Article 12(2), introductory part

230

2. The notification pursuant to
paragraph 1 shall at least describe
for the acquisition targets their EEA
and worldwide annual turnover, for
any relevant core platform services

2. The notification pursuant to
paragraph 1 shall at least describe
for the acquisition targets their EEA
and worldwide annual turnover, for
any relevant core platform services

2. The petificationinformation
provided by the gatekeeper pursuant
to paragraph 1 shaII at least describe
the
undertakings concerned by the

2. The netificationinformation

provided by the gatekeeper pursuant

to paragraph 1 shaII at least describe
terrheenisidopraosthe
undertaklnqs concerned by the
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Commission Proposal

their respective EEA annual
turnover, their number of yearly
active business users and the number
of monthly active end users, as well
as the rationale of the intended
concentration.

EP Mandate

their respective EEA annual
turnover, their number of yearly
active business users and the number
of monthly active end users, as well
as the rationale of the intended
concentration.

Council Mandate

concentration, their EEA and
worldwide annual turnover, for-any
| ; . /
respective EEA-annual-turnover;
) A
businessHsersand-the-numberof
monthly-active-end-userstheir field

of activity, including activities

Draft Agreement

concentration, their EEAUnion and
worldwide annual turnover, for-any
| : . A
respective EEA-annual-turnover:
J A
bustnessHsers-and-the-numberof
monthly-active-end-userstheir field

of activity, including activities

directly related to the
concentration, the transaction value

directly related to the
concentration, the transaction value

or an estimation thereof, a
summary of the concentration,

or an estimation thereof, a
summary of the concentration,

including its nature and rationale,

including its nature and rationale,

as well as therationalea list of the
thtended-concentrationMember
States concerned by the operation.

as well as the-rationalea list of the
thtended-coneentration-Member
States concerned by the operation

Article 12(2), first paragraph

230a

The information provided by the

The information provided by the

gatekeeper shall also describe, for

gatekeeper shall also describe, for

any relevant core platform services,

any relevant core platform services,

their respective EEA annual

their respective Union annual

turnover, their number of yearly

turnover, their number of yearly

active business users and the

active business users and the

number of monthly active end

number of monthly active end

users.

USers.

Text Origin: Council Mandate

| Article 12(3)

231

3. If, following any concentration as
provided in paragraph 1, additional
core platform services individually

3. If, following any concentration as
provided in paragraph 1, it is
demonstrated that additional core

3. If, following any concentration as
provided in paragraph 1, additional
core platform services individually

3. If, following any concentration as
provided in paragraph 1, additional
core platform services individually
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Commission Proposal

EP Mandate

Council Mandate

satisfy the thresholds in point (b) of
Article 3(2), the gatekeeper
concerned shall inform the
Commission thereof within three
months from the implementation of
the concentration and provide the
Commission with the information
referred to in Article 3(2).

platform services individually satisfy
the thresholds in point (b) of Article
3(2), the gatekeeper concerned shall
inform the Commission thereof
within three months from the
implementation of the concentration
and provide the Commission with
the information referred to in Article
3(2).

satisfy the thresholds in point (b) of
Article 3(2), the gatekeeper
concerned shall inform the
Commission thereof within three
months from the implementation of
the concentration and provide the
Commission with the information
referred to in Article 3(2).

Draft Agreement

satisfy the thresholds in point (b) of
Article 3(2), the gatekeeper
concerned shall inform the
Commission thereof within threetwo
months from the implementation of
the concentration and provide the
Commission with the information
referred to in Article 3(2).

Text Origin: Commission
Proposal

Article 12(3a)

23la

3a. The competent national
authorities may use the information
received under paragraph 1 to
request the Commission to examine
the concentration pursuant to
Article 22 of Requlation (EC) No
139/2004.

3a. The Commission shall inform
the competent authorities of the
Member States of any information
received pursuant to paragraph 1
and publish annually the list of
acquisitions of which it has been
informed by gatekeepers pursuant
to paragraph 1.

The Commission shall take account
of the legitimate interest of
undertakings in the protection of
their business secrets.

Text Origin: EP Mandate

| Article 12(3a)

231b

3a. The Commission shall inform

3b. The competent authorities of

the Member States of any
information received pursuant to

the Member States may use the
information received under

paragraph 1 and publish a
summary of the concentration,

paragraph 1 to request the
Commission to examine the
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Commission Proposal

EP Mandate

Council Mandate

specifying the parties to the
concentration, their field of activity,

Draft Agreement

concentration pursuant to Article
22 of Regulation (EC) No 139/2004.

the nature of the concentration and
the list of the Member States
concerned by the operation. The
Commission shall take account of
the legitimate interest of
undertakings in the protection of
their business secrets.

See rows 229 a and 23i1c

| Article 12(3b)

3b. The Commission shall publish
annually the list of acquisitions of

See rows 229 a and 231b

Zele which it has been informed by
gatekeepers.
| Article 13
Article 13 Article 13 Article 13 Article 13
3 Obligation of an audit Obligation of an audit Obligation of an audit Obligation of an audit
Text Origin: Commission
Proposal
| Article 13, first paragraph
Within six months after its Within six months after its Within six months after its Within six months after its
designation pursuant to Article 3,a | designation pursuant to Article 3,a | designation pursuant to Article 3, a | designation pursuant to Article 3, a
233 gatekeeper shall submit to the gatekeeper shall submit- to the gatekeeper shall submit-—_to the gatekeeper shall submit-—_to the

Commission an independently
audited description of any
techniques for profiling of
consumers that the gatekeeper

Commission and the Hight Level
Group of Digital Regulators an

independently audited description of
any techniques for profiling of

Commission an independently
audited description of any
techniques for profiling of
consumersend users that the

Commission-_an independently
audited description of any
techniques for profiling of
consumers that the gatekeeper
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

applies to or across its core platform
services identified pursuant to
Article 3. This description shall be
updated at least annually.

consumers that the gatekeeper
applies to or across its core platform
services identified pursuant to
Article 3. This description shall be
updated at least annually. The
Commission shall develop, in
consultation with the EU Data
Protection Supervisor, the
European Data Protection Board,
civil society and experts, the
standards and procedure of the
audit.

gatekeeper applies to or across its
core platform services identified
pursuant to Article 3. Fhis

= | |
SRR

applies to or across its core platform
services identified pursuant to
Avrticle 3. FhisThe Commission
shall transmit the audited

description to the European Data
Protection Board.

The Commission shall be updated-at
least-annuatyempowered to adopt
implementing acts in accordance to
Article 36 (1) to develop the
methodology and procedure of the
audit.

| Article 13, first paragraph a

233a

The gatekeeper shall make publicly
available an overview of the audited

description referred to in the first
paragraph, taking into account the
need to respect business secrecy.

The gatekeeper shall make publicly
available an overview of the audited
description referred to in the first
paragraph, taking into account the
need to respect business secrets.
The description and its publicly
available overview shall be updated

at least annually.

Text Origin: EP Mandate

Article 13, first paragraph a

233b

The gatekeeper makes publicly
available an overview of the audited

description taking into account
possible limitations involving
business secrets. The description
and its publicly available overview

See row 233a
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Commission Proposal

EP Mandate

Council Mandate
shall be updated at least annually.

Draft Agreement

| Chapter IV

I 234

Chapter IV
Market investigation

Chapter IV
Market investigation

Chapter IV
Market investigation

Chapter IV
Market investigation

Text Origin: Commission
Proposal

| Article 14

I 235

Article 14
Opening of a market investigation

Article 14
Opening of a market investigation

Article 14
Opening of a market investigation

Article 14
Opening of a market investigation

Text Origin: Commission
Proposal

| Article 14(1)

| 236

1. When the Commission intends to
carry out a market investigation in
view of the possible adoption of
decisions pursuant to Articles 15, 16
and 17, it shall adopt a decision
opening a market investigation.

1. When the Commission intends to
carry out a market investigation in
view of the possible adoption of
decisions pursuant to Articles 15, 16
and 17, it shall adopt a decision
opening a market investigation.

1. When the Commission intends to
carry out a market investigation in
view of the possible adoption of
decisions pursuant to Articles 15, 16
and 17, it shall adopt a decision
opening a market investigation.

1. When the Commission intends to
carry out a market investigation in
view of the possible adoption of
decisions pursuant to Articles 15, 16
and 17, it shall adopt a decision
opening a market investigation.

Text Origin: Commission
Proposal

| Article 14(1a)

I 236a

la. The Commission may exercise

la. The Commission may exercise

its powers of investigation pursuant

its powers of investigation pursuant

to this Regulation before opening a

to this Regulation before opening a
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

market investigation pursuant to market investigation pursuant to
paragraph 1. paragraph 1.
Text Origin: Council Mandate
| Article 14(2), introductory part |
2. The opening decision shall 2. The opening decision shall 2. The opening decision shall 2. The opening decision shall
S specify: specify: specify: specify:
Text Origin: Commission
Proposal
| Article 14(2), point (a)
(a) the date of opening of the (a) the date of opening of the (a) the date of opening of the (a) the date of opening of the
e investigation; investigation; investigation; investigation;
Text Origin: Commission
Proposal
| Article 14(2), point (b) |
(b) the description of the issue to (b) the description of the issue to (b) the description of the issue to (b) the description of the issue to
o which the investigation relates to; which the investigation relates to; which the investigation relates to; which the investigation relates to;
Text Origin: Commission
Proposal
| Article 14(2), point (c) |
(c) the purpose of the investigation. | (c) the purpose of the investigation. | (c) the purpose of the investigation. | (c) the purpose of the investigation.
240 Text Origin: Commission
Proposal
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Article 14(3), introductory part

3. The Commission may reopen a
market investigation that it has
closed where:

3. The Commission may reopen a
market investigation that it has
closed where:

3. The Commission may reopen a
market investigation that it has
closed where:

3. The Commission may reopen a
market investigation that it has
closed where:

Text Origin: Commission
Proposal

Article 14(3), point (a)

242

I 241

(a) there has been a material change
in any of the facts on which the
decision was based,;

(a) there has been a material change
in any of the facts on which the
decision was based;_or

(a) there has been a material change
in any of the facts on which the
decision was based,;

(a) there has been a material change
in any of the facts on which the
decision was based;_or

Text Origin: EP Mandate

| Article 14(3), point (b)

(b) the decision was based on
incomplete, incorrect or misleading
information provided by the
undertakings concerned.

(b) the decision was based on
incomplete, incorrect or misleading
information provided by the
undertakings concerned.

(b) the decision was based on
incomplete, incorrect or misleading
information-previded-by-the
undertakings-concerned.

(b) the decision was based on
incomplete, incorrect or misleading
information-previded-by-the
undertakings-concerned.

Text Origin: Council Mandate

Article 14(3a)

243a

| 243

3a. The Commission may also ask
one or more competent national
authorities to support its market

investigation.

3a. The Commission may also ask
one or more competent national
authorities to support its market

investigation.

Text Origin: EP Mandate
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Commission Proposal EP Mandate Council Mandate Draft Agreement
Article 15
Article 15 Article 15 Article 15 Article 15
Market investigation for designating | Market investigation for designating | Market investigation for designating | Market investigation for designating
244 gatekeepers gatekeepers gatekeepers gatekeepers

Text Origin: Commission
Proposal

Article 15(1)

245

1. The Commission may conduct a
market investigation for the purpose
of examining whether a provider of
core platform services should be
designated as a gatekeeper pursuant
to Article 3(6), or in order to identify
core platform services for a
gatekeeper pursuant to Article 3(7).
It shall endeavour to conclude its
investigation by adopting a decision
in accordance with the advisory
procedure referred to in Article
32(4) within twelve months from the
opening of the market investigation.

1. The Commission may conduct a
market investigation for the purpose
of examining whether a provider of
core platform services should be
designated as a gatekeeper pursuant
to Article 3(6), or in order to identify
core platform services for a
gatekeeper pursuant to Article 3(7).
lehellopdenmnstiaThe
Commission shall conclude its
investigation by adopting a decision

: f ;
32(4)within twelve months-from-the

1. The Commission may on its own
initiative conduct a market
investigation for the purpose of
examining whether a-provider-of

an
undertaking should be designated as
a gatekeeper pursuant to Article
3(6), or in order to identify core
platform services for a gatekeeper
pursuant to Article 3(7). It shall
endeavour to conclude its
investigation by adopting a decision
within twelve months from the
opening of the market investigation
in accordance with the advisory
procedure referred to in Article

SOt e s e R
opening-of the market
investigation37a(2).

1. The Commission may-_conduct a
market investigation for the purpose
of examining whether a-provider-of
core-platferm-serdeesan
undertaking should be designated as
a gatekeeper pursuant to Article
3(6), or in order to identify core
platform services for a gatekeeper
pursuant to Article 3(7)._The
Commission-# shall endeavour to
conclude its investigation by
adopting a decision in-accerdance

wiith-the-advisor-procedure-referred
to-tn-Article-32(4)-within twelve

months from the opening of the
market investigation_in accordance
with the advisory procedure
referred to in Article [...].

| Article 15(2)

246

2. In the course of a market
investigation pursuant to paragraph

2. In the course of a market
investigation pursuant to paragraph

2. In the course of a market
investigation pursuant to paragraph

2. In the course of a market
investigation pursuant to paragraph
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

1, the Commission shall endeavour
to communicate its preliminary
findings to the provider of core
platform services concerned within
six months from the opening of the
investigation. In the preliminary
findings, the Commission shall
explain whether it considers, on a
provisional basis, that the provider
of core platform services should be
designated as a gatekeeper pursuant
to Article 3(6).

1, the Commission shall erdeaveur
te-communicate its preliminary
findings to the provider of core
platform services concerned
withinas soon as possible and in any
case no later than six months from
the opening of the investigation. In
the preliminary findings, the
Commission shall explain whether it
considers, on a provisional basis,
that the provider of core platform
services should be designated as a
gatekeeper pursuant to Article 3(6).

1, the Commission shall endeavour
to communicate its preliminary
findings to the providerefcore
platform-servicesundertaking
concerned within six months from
the opening of the investigation. In
the preliminary findings, the
Commission shall explain whether it
considers, on a provisional basis,
that the provider-ofcore-platform
servicesundertaking should be
designated as a gatekeeper pursuant
to Article 3(6) and list, on a
provisional basis, the relevant core

1, the Commission shall endeavour
to communicate its preliminary
findings to the providerofcore
platform-servicesundertaking
concerned within six months from
the opening of the investigation. In
the preliminary findings, the
Commission shall explain whether it
considers, on a provisional basis,
that the provider-of-core-platform
servicesundertaking should be
designated as a gatekeeper pursuant
to Article 3(6)_and list, on a
provisional basis, the relevant core

platform services pursuant to article

platform services pursuant to article

3.

3@).

Text Origin: Council Mandate

Article 15(3)

3. Where the provider of core
platform services satisfies the
thresholds set out in Article 3(2), but
has presented significantly
substantiated arguments in
accordance with Article 3(4), the
Commission shall endeavour to
conclude the market investigation
within five months from the opening
of the market investigation by a
decision pursuant to paragraph 1. In
that case the Commission shall
endeavour to communicate its
preliminary findings pursuant to
paragraph 2 to the provider of core

247

deleted

3. Where the previderofcore
platform-servicesundertaking

satisfies the thresholds set out in
Avrticle 3(2), but has presented
significantlysufficiently
substantiated arguments in
accordance with Atrticle 3(4), the
Commission shall endeavour to
conclude the market investigation
within five months from the opening
of the market investigation by a
decision pursuant to paragraph 1. In
that case, the Commission shall
endeavour to communicate its
preliminary findings pursuant to

3. Where the previderofcore
platform-servicesundertaking

satisfies the thresholds set out in
Avrticle 3(2), but has presented
significantlysufficiently
substantiated arguments in
accordance with Article 3{4)3(4bis)
that manifestly put into question the
presumption in Article 3(2), the
Commission shall endeavour to
conclude the market investigation
within five months from the opening
of the market investigation-by-a

= .In

that case, the Commission shall
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Commission Proposal

EP Mandate

Council Mandate

platform services within three
months from the opening of the
investigation.

paragraph 2 to the previderofcere

platform-servicesundertaking within
three months from the opening of the

investigation.

Draft Agreement

endeavour to communicate its
preliminary findings pursuant to
paragraph 2 to the providerofcore
platform-servieesundertaking within
three months from the opening of the
investigation.

Article 15(4)

248

4. When the Commission pursuant
to Article 3(6) designates as a
gatekeeper a provider of core
platform services that does not yet
enjoy an entrenched and durable
position in its operations, but it is
foreseeable that it will enjoy such a
position in the near future, it shall
declare applicable to that gatekeeper
only obligations laid down in Article
5(b) and Article 6(1) points (e), (f),
(h) and (i) as specified in the
designation decision. The
Commission shall only declare
applicable those obligations that are
appropriate and necessary to prevent
that the gatekeeper concerned
achieves by unfair means an
entrenched and durable position in
its operations. The Commission shall
review such a designation in
accordance with the procedure laid
down in Article 4.

4. When the Commission pursuant
to Article 3(6) designates as a
gatekeeper a provider of core
platform services that does not yet
enjoy an entrenched and durable
position in its operations, but it is
foreseeable that it will enjoy such a
position in the near future, it shall
declare applicable to that gatekeeper
onlythe obligations laid down in

Article 5(b)5 and Article 6(1)peints
- - Ay

in-Hs-operations6. The Commission

shall review such a designation in

accordance with-the-procedure-taid
down-n Article 4.

4. When the Commission pursuant
to Article 3(6) designates as a
gatekeeper a-provider-of-core
platform-servicesan undertaking

4. When the Commission pursuant
to Article 3(6) designates as a

gatekeeper a-previder-ofan

undertaking providing core

that does not yet enjoy an entrenched
and durable position in its
operations, but it is foreseeable that
it will enjoy such a position in the
near future, it shall declare
applicable to that gatekeeper only
the obligations laid down in Article
515 points (b) and (d) and Article
6(1) points (e), (f), (h) and (i) as
specified in the designation decision.
The Commission shall only declare
applicable those obligations that are
appropriate and necessary to prevent
that the gatekeeper concerned
achieves by unfair means an
entrenched and durable position in
its operations. The Commission shall
review such a designation in
accordance with the procedure laid
down in Article 4.

platform services that does not yet
enjoy an entrenched and durable
position in its operations, but it is
foreseeable that it will enjoy such a
position in the near future, it
shalmay declare applicable to that
gatekeeper only the obligations laid
down in Article 5(b)5 points (b) (c)
(ca) and (d) and Article 6(1) points
(e), (), (h)_(i) and (ka)-and-i) as
specified in the designation decision.
The Commission shall only declare
applicable those obligations that are
appropriate and necessary to prevent
that the gatekeeper concerned
achieves by unfair means an
entrenched and durable position in
its operations. The Commission shall
review such a designation in
accordance with the procedure laid
down in Article 4.

Text Origin: Council Mandate
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Commission Proposal EP Mandate Council Mandate Draft Agreement
| Article 16 |
Article 16 Article 16 Article 16 Article 16
Market investigation into systematic | Market investigation into systematic | Market investigation into systematic | Market investigation into systematic
249 non-compliance non-compliance non-compliance non-compliance

Text Origin: Commission
Proposal

| Article 16(1)

250

1. Where the market investigation
shows that a gatekeeper has
systematically infringed the
obligations laid down in Articles 5
and 6 and has further strengthened or
extended its gatekeeper position in
relation to the characteristics under
Article 3(1), the Commission may
by decision adopted in accordance
with the advisory procedure referred
to in Article 32(4) impose on such
gatekeeper any behavioural or
structural remedies which are
proportionate to the infringement
committed and necessary to ensure
compliance with this Regulation.
The Commission shall conclude its
investigation by adopting a decision
within twelve months from the
opening of the market investigation.

32(4)The Commission may conduct
a market investigation for the
purpose of examining whether a
gatekeeper has engaged in
systematic non-compliance. Where
the market investigation shows that
a gatekeeper has systematically
infringed the obligations laid down
in Articles 5 and 6, the Commission
may impose on suehthat gatekeeper
anysuch behavioural or structural

remedies which are proportionateto

1. The Commission may conduct a

1. The Commission may conduct a

market investigation for the
purpose of examining whether a

market investigation for the
purpose of examining whether a

gatekeeper has engaged in
systematic non-compliance. Where

gatekeeper has engaged in
systematic non-compliance. Where

the market investigation shows that a
gatekeeper has systematically
infringed one or several of the
obligations laid down in Articles 5
andor 6 and has furthermaintained
strengthened or extended its
gatekeeper position in relation to the
characteristics under Article 3(1),
the Commission may by decision
adopted in accordance with the
advisory procedure referred to in
Article 32{4)37a(2) impose on such
gatekeeper any behavioural or
structural remedies which are
proportionate to the infringement
committed and necessary to ensure
compliance with this Regulation.
The Commission shall conclude its

the market investigation shows that a
gatekeeper has systematically
infringed_one or several of the
obligations laid down in Articles 5, 6
or 6a-and-6 and has
furthermaintained, strengthened or
extended its gatekeeper position in
relation to the
charaeteristiesrequirements under
Article 3(1), the Commission may
by decision adopted in accordance
with the advisory procedure referred
to in Article 32(4)[...] impose on
such gatekeeper any behavioural or
structural remedies which are
proportionate te-the-infringement
committed-and necessary to ensure
effective compliance with this
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Commission Proposal

EP Mandate
the-infringement committedeffective

and necessary to ensure compliance
with this Regulation. The
Commission shall, where
appropriate, be entitled to require
the remedies to be tested to optimise
their effectiveness. The Commission

shall conclude its investigation by
adopting a decision withiras soon as
possible and in any event no later
than twelve months from the
opening of the market investigation.

Council Mandate

investigation by adopting a decision
within twelve months from the
opening of the market investigation.

Draft Agreement

Regulation. The Commission shall
conclude its investigation by
adopting a decision within twelve
months from the opening of the
market investigation.

| Article 16(1a)

250a

la. Pursuant to paragraph 1, the
Commission may for a limited
period restrict gatekeepers from
making acquisitions in areas
relevant to this Regulation provided
that such restrictions are
proportionate, and necessary in
order to remedy the damage caused
by repeated infringements or to
prevent further damage to the
contestability and fairness of the
internal market.

la. For those purposes, the remedy
imposed by the Commission may
include, to the extent that such
remedy is proportionate and
necessary in order to maintain or
restore fairness and contestability
as affected by the systematic non-
compliance, to prohibit, during a
limited time-period, for the
gatekeeper to enter into a
concentration within the meaning
of Article 3 of Requlation (EC) No
139/2004 regarding those core
platform services or the other
services provided in the digital
sector or enabling the collection of
data that are affected by the
systematic non-compliance.

| Article 16(2)
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EP Mandate

Council Mandate

251

Commission Proposal

2. The Commission may only
impose structural remedies pursuant
to paragraph 1 either where there is
no equally effective behavioural
remedy or where any equally
effective behavioural remedy would
be more burdensome for the
gatekeeper concerned than the
structural remedy.

deleted

2. The Commission may only
impose structural remedies pursuant
to paragraph 1 either where there is
no equally effective behavioural
remedy or where any equally
effective behavioural remedy would
be more burdensome for the
gatekeeper concerned than the
structural remedy.

Draft Agreement

erilrersenremnodanndas
structural-remedy-(deleted)

Article 16(3)

252

3. A gatekeeper shall be deemed to
have engaged in a systematic non-
compliance with the obligations laid
down in Articles 5 and 6, where the
Commission has issued at least three
non-compliance or fining decisions
pursuant to Articles 25 and 26
respectively against a gatekeeper in
relation to any of its core platform
services within a period of five years
prior to the adoption of the decision
opening a market investigation in
view of the possible adoption of a
decision pursuant to this Article.

3. A gatekeeper shall be deemed to
have engaged in a systematic non-
compliance with the obligations laid
down in Articles 5 and 6, where the
Commission has issued at least
threetwo non-compliance or fining
decisions pursuant to Articles 25 and
26 respectively against a gatekeeper
in relation to any of its core platform
services within a period of fiveten
years prior to the adoption of the
decision opening a market
investigation in view of the possible
adoption of a decision pursuant to
this Article.

3. A gatekeeper shall be deemed to
have engaged in a systematic non-
compliance with the obligations laid
down in Articles 5 and 6, where the
Commission has issued at least three
non-compliance erfining-decisions
pursuant to Articles25-and-26
respeetivelyArticle 25 against a
gatekeeper in relation to any of its
core platform services within a
period of five years prior to the
adoption of the decision opening a
market investigation in view of the
possible adoption of a decision
pursuant to this Article.

3. A gatekeeper shall be deemed to
have engaged in a systematic non-
compliance with the obligations laid
down in Articles 5 and 6, where the
Commission has issued at least three
non-compliance erfining-decisions
pursuant to Articles 25 and-26
respeetively-against a gatekeeper in
relation to any of its core platform
services within a period of fiveeight
years prior to the adoption of the
decision opening a market
investigation in view of the possible
adoption of a decision pursuant to
this Article.

Text Origin: EP Mandate

| Article 16(4)

253

4. A gatekeeper shall be deemed to
have further strengthened or

deleted

4. A gatekeeper shall be deemed to
have further-strengthened or

4. A gatekeeper shall he deemed to
have further strengthened-or
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Commission Proposal

EP Mandate

Council Mandate

extended its gatekeeper position in
relation to the characteristics under
Article 3(1), where its impact on the
internal market has further
increased, its importance as a
gateway for business users to reach
end users has further increased or the
gatekeeper enjoys a further
entrenched and durable position in
its operations.

extended its gatekeeper position in
relation to the characteristics under
Avrticle 3(1), where its impact on the
internal market has further
increased, its importance as a
gateway for business users to reach
end users has further increased or the
gatekeeper enjoys a further
entrenched and durable position in
its operations.

Draft Agreement

its-operations:(deleted)

Article 16(5)

254

5. The Commission shall
communicate its objections to the
gatekeeper concerned within six
months from the opening of the
investigation. In its objections, the
Commission shall explain whether it
preliminarily considers that the
conditions of paragraph 1 are met
and which remedy or remedies it
preliminarily considers necessary
and proportionate.

5. The Commission shall
communicate its objections to the
gatekeeper concerned within-sixas
soon as possible and in any event
no later than four months from the
opening of the investigation. In its
objections, the Commission shall
explain whether it preliminarily
considers that the conditions of
paragraph 1 are met and which

remedy or remedies it preliminariy
considers-necessary-and
propertionateconsiders on a

preliminary basis, to be effective
and necessary.

5. The Commission shall
communicate its objections to the
gatekeeper concerned within six
months from the opening of the
investigation. In its objections, the
Commission shall explain whether it
preliminarily considers that the
conditions of paragraph 1 are met
and which remedy or remedies it
preliminarily considers necessary
and proportionate.

5. The Commission shall
communicate its objections to the
gatekeeper concerned within six
months from the opening of the
investigation. In its objections, the
Commission shall explain whether it
preliminarily considers that the
conditions of paragraph 1 are met
and which remedy or remedies it
preliminarily considers necessary
and proportionate.

Text Origin: Commission
Proposal

| Article 16(5a)

254a

5a. In order to effectively enable
interested third parties to provide
comments, the Commission shall at
the same time as communicating its
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

preliminary findings to the
gatekeeper pursuant to paragraph 5
or as soon as possible thereafter
publish a non-confidential
summary of the case and the
measures that it is considering
taking or that it considers the
gatekeeper concerned should take.
The Commission shall specify a
reasonable timeframe within which
such comments can be provided.

Text Origin: Auxiliary

| Article 16(5b)

254b

5b. Where the Commission intends
to adopt a decision pursuant to
paragraph 1 by making
commitments offered by the
gatekeeper pursuant to Article 23
binding on that gatekeeper, it shall
publish a non-confidential
summary of the case and the main
content of the commitments.
Interested third parties may submit
their observations within a
reasonable timeframe which is set

by the Commission.

Text Origin: Auxiliary

| Article 16(6)

255

6. The Commission may at any time
during the market investigation

6. In the course of the market
investigation, the Commission

6. The Commission may at any time
during the market investigation

6. In the course of the market
investigation, the Commission
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Commission Proposal

EP Mandate

Council Mandate

extend its duration where the
extension is justified on objective
grounds and proportionate. The
extension may apply to the deadline
by which the Commission has to
issue its objections, or to the
deadline for adoption of the final
decision. The total duration of any
extension or extensions pursuant to
this paragraph shall not exceed six
months.The Commission may
consider commitments pursuant to
Article 23 and make them binding in
its decision.

mayThe Commission may at any

extend its duration where thesuch
extension is justified on objective
grounds and proportionate. The
extension may apply to the deadline
by which the Commission has to
issue its objections, or to the
deadline for adoption of the final
decision. The total duration of any
extension or extensions pursuant to
this paragraph shall not exceed six

- . -
SEISEE LR 20 i .E tg.
ts-deeisionmonths.

extend its duration where the
extension is justified on objective
grounds and proportionate. The
extension may apply to the deadline
by which the Commission has to
issue its objections, or to the
deadline for adoption of the final
decision. The total duration of any
extension or extensions pursuant to
this paragraph shall not exceed six
moenths-Fhemonths. The
Commission may consider
commitments pursuant to Article 23
and make them binding in its
decision.

Draft Agreement
mayThe Commission may at any

extend its duration where thesuch
extension is justified on objective
grounds and proportionate. The
extension may apply to the deadline
by which the Commission has to
issue its objections, or to the
deadline for adoption of the final
decision. The total duration of any
extension or extensions pursuant to
this paragraph shall not exceed six
consider commitments pursuant to
its-deeisionmonths.

Text Origin: EP Mandate

Article 16(6a)

6a. In order to ensure effective
compliance by the gatekeeper with
its obligations laid down in Articles
5 or 6, the Commission shall
reqularly review the remedies that it
imposes in accordance with

6a. In order to ensure effective
compliance by the gatekeeper with
its obligations laid down in Articles
5, 6 and 6a the Commission shall
reqularly review the remedies that it
imposes in accordance with

255a paragraph 1 of this Article. The paragraphs 1 and 1a of this Article.
Commission shall be entitled to The Commission shall be entitled to
modify those remedies if, following modify those remedies if, following
an investigation, it finds that they an investigation, it finds that they
are not effective. are not effective.
Text Origin: EP Mandate
Article 17
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EP Mandate

Council Mandate

256

Commission Proposal

Article 17
Market investigation into new
services and new practices

Article 17
Market investigation into new
services and new practices

Article 17
Market investigation into new
services and new practices

Draft Agreement

Article 17
Market investigation into new
services and new practices

Text Origin: Commission
Proposal

Article 17, first paragraph

257

The Commission may conduct a
market investigation with the
purpose of examining whether one
or more services within the digital
sector should be added to the list of
core platform services or to detect
types of practices that may limit the
contestability of core platform
services or may be unfair and which
are not effectively addressed by this
Regulation. It shall issue a public
report at the latest within 24 months
from the opening of the market
investigation.

The Commission may conduct a
market investigation with the
purpose of examining whether one
or more services within the digital
sector should be added to the list of
core platform services or to detect
types of practices that may limit the
contestability of core platform
services or may be unfair and which
are not effectively addressed by this
Regulation. It shall issue a public
report at the latest within 2418
months from the opening of the
market investigation.

The Commission may conduct a
market investigation withfor the
purpose of examining whether one
or more services within the digital
sector should be added to the list of
core platform services or te-detectfor
the purpose of detecting types of
practices that may-limit the
contestability of core platform
services or may-betype of practices
that are unfair and which are not
effectively addressed by this
Regulation. It shall issue a public
report at the latest within 24 months
from the opening of the market
investigation._In its assessment, the
Commission shall take into account

The Commission may conduct a
market investigation withfor the
purpose of examining whether one
or more services within the digital
sector should be added to the list of
core platform services or te-detectfor
the purpose of detecting types of
practices that may-limit the
contestability of core platform
services or may-betype of practices
that are unfair and which are not
effectively addressed by this
Regulation. It shall issue a public
report at the latest within 2418
months from the opening of the
market investigation._In its
assessment, the Commission shall

any relevant findings of
proceedings carried out under

take into account any relevant
findings of proceedings carried out

Articles 101 and 102 of the TFEU

under Articles 101 and 102 of the

concerning digital markets as well

TFEEU concerning digital markets

as any other relevant developments.

as well as any other relevant

developments.

Text Origin: Council Mandate

Article 17, first paragraph a
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257a

Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

1la. The Commission may, when
conducting a market investigation
pursuant to paragraph 1, consult
third parties, including end users or
business users of services within the
digital sector investigated or end
users and business users being
subject to practices under

investigation.

Text Origin: Auxiliary

| Article 17, second paragraph, introductory part

258

Where appropriate, that report shall:

Where appropriate, that report shall:

-Where appropriate, that report shall
be accompanied by:

-Where appropriate, that report shall
be accompanied by:

Text Origin: Council Mandate

| Article 17, second paragraph, point (a)

259

(a) be accompanied by a proposal to
amend this Regulation in order to
include additional services within
the digital sector in the list of core
platform services laid down in point
2 of Article 2;

(a) be accompanied by a proposal to
amend this Regulation in order to
include additional services within
the digital sector in the list of core
platform services laid down in point
2 of Article 2;

(a) be-accompanied-by-a proposal to
amend this Regulation in order to
include additional services within
the digital sector in the list of core
platform services laid down in point
2 of Article 2_or to include new
obligations in Article 5 or 6;.or

(a) be-accompanied-by-a proposal to
amend this Regulation in order to
include additional services within
the digital sector in the list of core
platform services laid down in point
2 of Article 2_or to include new
obligations in Chapter I11; or

Text Origin: Council Mandate

| Article 17, second paragraph, point (b)

260

(b) be accompanied by a delegated

(b) be accompanied by a delegated

(b) bessemprnidbodoloenind

(b) beneeemprnindbodalocnind I
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EP Mandate

Commission Proposal

act amending Articles 5 or 6 as
provided for in Article 10.

act amending Articles 5 or 6 as
provided for in Article 10.

Council Mandate

actamendinga draft delegated act
supplementing the obligations laid

Draft Agreement

actamendinga draft delegated act
supplementing the obligations laid

down in Articles 5 or 6 as provided
for in Article 10.

down in Articles 5 and 6 or
amending and supplementing the
obligations laid down in Article
6aer-6 as provided for in Article 10.

Text Origin: Council Mandate

| Article 17, second paragraph, point (ba)

260a

(ba) The Commission shall be
entitled to impose interim measures
if there is a risk of serious and
immediate damage for business
users or end users of gatekeepers.

Article 17, second paragraph a

Where appropriate, the proposal to

Where appropriate, the proposal to

amend this Regulation under point

amend this Regulation under point

(a) may also propose to remove

(a) may also propose to remove

existing services from the list of

existing services from the list of

2600 core platform services laid down in | core platform services laid down in
point 2 of Article 2 or to remove point 2 of Article 2 or to remove
existing obligations from Articles 5 | existing obligations from Articles 5,
or6. 6 or 6a.
Text Origin: Council Mandate
| Chapter V
261 Chapter V Chapter V Chapter V Chapter V

Investigative, enforcement and
monitoring powers

Investigative, enforcement and
monitoring powers

Investigative, enforcement and
monitoring powers

Investigative, enforcement and
monitoring powers
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Text Origin: Commission
Proposal

| Article 18

I 262

Article 18
Opening of proceedings

Article 18
Opening of proceedings

Article 18
Opening of proceedings

Article 18
Opening of proceedings

Text Origin: Commission
Proposal

| Article 18, first paragraph

263

Where the Commission intends to
carry out proceedings in view of the
possible adoption of decisions
pursuant to Article 7, 25 and 26, it
shall adopt a decision opening a
proceeding.

Where the Commission intends to
carry out proceedings in view of the
possible adoption of decisions
pursuant to Article 7, 25 and 26, it
shall adopt a decision opening a
proceeding.

Where the Commission intends to
carry out proceedings in view of the
possible adoption of decisions
pursuant to ArtieleArticles 7, 25 and
26, it shall adopt a decision opening
a proceeding.

Where the Commission intends to
carry out proceedings in view of the
possible adoption of decisions
pursuant to ArtieleArticles 7, 25 and
26, it shall adopt a decision opening
a proceeding.

Text Origin: Council Mandate

Article 18, first paragraph a

The Commission may exercise its

The Commission may exercise its

powers of investigation pursuant to

powers of investigation pursuant to

263a this Regulation before opening this Regulation before opening
proceedings. proceedings.
Text Origin: Council Mandate
| Article 19 |

I 264

Article 19

Article 19

Article 19

Article 19
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EP Mandate

Council Mandate

Draft Agreement

Commission Proposal

Requests for information

Requests for information

Requests for information

Requests for information

Text Origin: Commission
Proposal

Article 19(1)

265

1. The Commission may by simple
request or by decision require
information from undertakings and
associations of undertakings to
provide all necessary information,
including for the purpose of
monitoring, implementing and
enforcing the rules laid down in this
Regulation. The Commission may
also request access to data bases and
algorithms of undertakings and
request explanations on those by a
simple request or by a decision.

1. The Commission may by simple
request or by decision require
information from undertakings and
associations of undertakings to
provide all necessary information,
including for the purpose of
monitoring, implementing and
enforcing the rules laid down in this
Regulation. The Commission may
also request access to data bases
and, algorithms of undertakings_and
information about testings and
request explanations on those by a
simple request or by a decision.

1. In order to carry out the duties

1. In order to carry out the duties

assigned to it by this Regulation, the

assigned to it by this Regulation, the

Commission may, by simple request
or by decision, require-infermation
from undertakings and associations
of undertakings to provide all

necessary information-includingfor
fic pl SIS SRl tef g

The Commission may also request
access to data-basesany data and
algorithms of undertakings and

request explanations on those by a
simple request or by a decision.

Commission may, by simple request
or by decision, require infermation
from undertakings and associations
of undertakings to provide all

necessary information-inecludingfor
} i 1

e pl s A tef g

The Commission may also request

access to_any data-bases and

algorithms of undertakings and

information about testing and

request explanations on those by a
simple request or by a decision.

Text Origin: Council Mandate

| Article 19(2)

266

2. The Commission may request
information from undertakings and
associations of undertakings
pursuant to paragraph 1 also prior to
opening a market investigation
pursuant to Article 14 or
proceedings pursuant to Article 18.

2. The Commission may request
information from undertakings and
associations of undertakings
pursuant to paragraph 1 also prior to
opening a market investigation
pursuant to Article 14-e¢

proceedings pursuant to Article 18.

deleted

18:(deleted)
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

| Article 19(3)

267

3. When sending a simple request
for information to an undertaking or
association of undertakings, the
Commission shall state the purpose
of the request, specify what
information is required and fix the
time-limit within which the
information is to be provided, and
the penalties provided for in Article
26 for supplying incomplete,
incorrect or misleading information
or explanations.

3. When sending a simple request
for information to an undertaking or
association of undertakings, the
Commission shall state the purpose
of the request, specify what
information is required and fix the
time-limit within which the
information is to be provided, and
the penalties provided for in Article
26 for supplying incomplete,
incorrect or misleading information
or explanations.

3. When sending a simple request
for information to an undertaking or
association of undertakings, the
Commission shall state the legal
basis and purpose of the request,
specify what information is required
and fix the time-limit within which
the information is to be provided,
and the penalties provided for in
Article 26 for supplying incomplete,
incorrect or misleading information
or explanations.

3. When sending a simple request
for information to an undertaking or
association of undertakings, the
Commission shall state the legal
basis and purpose of the request,
specify what information is required
and fix the time-limit within which
the information is to be provided,
and the penalties provided for in
Avrticle 26 for supplying incomplete,
incorrect or misleading information
or explanations.

Text Origin: Council Mandate

Article 19(4)

268

4. Where the Commission requires
undertakings and associations of
undertakings to supply information
by decision, it shall state the purpose
of the request, specify what
information is required and fix the
time-limit within which it is to be
provided. Where the Commission
requires undertakings to provide
access to its data-bases and
algorithms, it shall state the legal
basis and the purpose of the request,
and fix the time-limit within which it
is to be provided. It shall also
indicate the penalties provided for in

4. Where the Commission requires
undertakings and associations of
undertakings to supply information
by decision, it shall state the purpose
of the request, specify what
information is required and fix the
time-limit within which it is to be
provided. Where the Commission
requires undertakings to provide
access to its data-bases and
algorithms, it shall state the legal
basis-and-the-purpose of the request,
specify what information is
required and fix the time-limit
within which it is to be provided. It

4. Where the Commission requires
undertakings and associations of
undertakings to supply information
by decision, it shall state the legal
basis and the purpose of the request,
specify what information is required
and fix the time-limit within which it
is to be provided. Where the
Commission requires undertakings
to provide access to is-data-
basesany data and algorithms, it
shall state the legal basis and the
purpose of the request, and fix the
time-limit within which it is to be
provided. It shall also indicate the

4. Where the Commission requires
undertakings and associations of
undertakings to supply information
by decision, it shall state the purpose
of the request, specify what
information is required and fix the
time-limit within which it is to be
provided. Where the Commission
requires undertakings to provide
access to Hs-data-basesany data and
algorithms, it shall state the legal
basis-ane-the-purpose of the request;
and fix the time-limit within which it
is to be provided. It shall also
indicate the penalties provided for in
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EP Mandate

Council Mandate

Draft Agreement

Commission Proposal

Article 26 and indicate or impose the
periodic penalty payments provided
for in Article 27. It shall further
indicate the right to have the
decision reviewed by the Court of
Justice.

shall also indicate the penalties
provided for in Article 26 and
indicate or impose the periodic
penalty payments provided for in
Article 27. It shall further indicate
the right to have the decision
reviewed by the Court of Justice.

penalties provided for in Article 26
and indicate or impose the periodic
penalty payments provided for in
Article 27. It shall further indicate
the right to have the decision
reviewed by the Court of Justice.

Avrticle 26 and indicate or impose the
periodic penalty payments provided
for in Article 27. It shall further
indicate the right to have the
decision reviewed by the Court of
Justice.

Text Origin: EP Mandate

Article 19(5)

269

5. The undertakings or associations
of undertakings or their
representatives shall supply the
information requested on behalf of
the undertaking or the association of
undertakings concerned. Lawyers
duly authorised to act may supply
the information on behalf of their
clients. The latter shall remain fully
responsible if the information
supplied is incomplete, incorrect or
misleading.

5. The undertakings or associations
of undertakings or their
representatives shall supply the
information requested on behalf of
the undertaking or the association of
undertakings concerned. Lawyers
duly authorised to act may supply
the information on behalf of their
clients. The latter shall remain fully
responsible if the information
supplied is incomplete, incorrect or
misleading.

5. The undertakings or associations
of undertakings or their
representatives and, in the case of
legal persons, companies or firms,
or associations having no legal
personality, the persons authorised
to represent them by law or by their
constitution, shall supply the
information requested on behalf of
the undertaking or the association of
undertakings concerned. Lawyers
duly authorised to act may supply
the information on behalf of their
clients. The latter shall remain fully
responsible if the information
supplied is incomplete, incorrect or
misleading.

5. The undertakings or associations
of undertakings or their
representatives shall supply the
information requested on behalf of
the undertaking or the association of
undertakings concerned. Lawyers
duly authorised to act may supply
the information on behalf of their
clients. The latter shall remain fully
responsible if the information
supplied is incomplete, incorrect or
misleading.

Text Origin: EP Mandate

| Article 19(5a)

269a

5a. The Commission shall without
delay forward a copy of the simple
request or of the decision
reguesting information to the

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act) (Text with EEA relevance) 2020/0374(COD) 08-

04-2022 at 11h56 256/348



EP Mandate

Council Mandate

Draft Agreement

Commission Proposal

competent authority of the Member
State, enforcing the rules referred
to in Article 1(6), in whose territory
the undertaking or association of
undertakings is established.

| Article 19(6)

6. At the request of the
Commission, the governments and
authorities of the Member States
shall provide the Commission with
all necessary information to carry

6. At the request of the
Commission, the governments and
authorities of the Member States
shall provide the Commission with
all necessary information to carry

6. At the request of the
Commission, the geveraments
andcompetent authorities of the
Member States shall provide the
Commission with all necessary

6. At the request of the
Commission, the gevernments
andcompetent authorities of the
Member States shall provide the
Commission with all necessary

270
out the duties assigned to it by this out the duties assigned to it by this information_in their possession to information_in their possession to
Regulation. Regulation. carry out the duties assigned to it by | carry out the duties assigned to it by
this Regulation. this Regulation.
Text Origin: Council Mandate
| Article 20 |
Article 20 Article 20 Atrticle 20 Atrticle 20
Power to carry out interviews and Power to carry out interviews and Power to carry out interviews and Power to carry out interviews and
271 take statements take statements take statements take statements
Text Origin: Commission
Proposal
| Article 20, first paragraph |
The Commission may interview any | The Commission, and the national In order to carry out the duties In order to carry out the duties
272 natural or legal person which competent authorities in assigned to it by this Requlation, the | assigned to it by this Regulation, the

consents to being interviewed for the
purpose of collecting information,
relating to the subject-matter of an

accordance with Article 31c, may
interview any natural or legal person
which consents to being interviewed

Commission may interview any
natural or legal person which
consents to being interviewed for the

Commission may interview any
natural or legal person which
consents to being interviewed for the
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

investigation, including in relation to
the monitoring, implementing and
enforcing of the rules laid down in
this Regulation.

for the purpose of collecting
information, relating to the subject-
matter of an investigation, including
in relation to the monitoring,
implementing and enforcing of the
rules laid down in this Regulation.

purpose of collecting information,
relating to the subject-matter of an

investigation-ineluding-inrelation
ey . -

thisRegulation. The Commission

shall be entitled to record such

purpose of collecting information,
relating to the subject-matter of an

investigation;ineluding-in-relation
ey -

this-Regulation. The Commission

shall be entitled to record such

interview by any technical means.

interview by any technical means.

Text Origin: Council Mandate

Article 20,

first paragraph a

Where an interview pursuant to

Where an interview pursuant to

paragraph 1 is conducted on the

paragraph 1 is conducted on the

premises of an undertaking, the

premises of an undertaking, the

Commission shall inform the

Commission shall inform the

competent authority of the Member

competent authority of the Member

State, enforcing the rules referred

State, enforcing the rules referred

to in Article 1(6), in whose territory

to in Article 1(6), in whose territory

the interview takes place. If so

the interview takes place. If so

272a
requested by the said competent requested by the said competent
authority, its officials may assist the | authority, its officials may assist the
officials and other accompanying officials and other accompanying
persons authorised by the persons authorized by the
Commission to conduct the Commission to conduct the
interview. interview.
Text Origin: Council Mandate
| Article 21
Avrticle 21 Avrticle 21 Article 21 Avrticle 21
273 Powers to conduct on-site Powers to conduct on-site Powers to conduct en-site Powers to conduct en-site
inspections inspections inspections inspections
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement
Text Origin: Council Mandate I

| Article 21(1)

| 274

1. The Commission may conduct
on-site inspections at the premises of
an undertaking or association of
undertakings.

1. The Commission may conduct
on-site inspections at the premises of
an undertaking or association of
undertakings.

1. In order to carry out the duties

assigned to it by this Regulation, the

Commission may conduct en-siteall
necessary inspections-at-the
premises of an undertaking or
association of undertakings.

premises-of an undertaking or
association of undertakings.

Text Origin: Council Mandate

| Article 21(1a), introductory part

la. The officials and other
accompanying persons authorised

la. The officials and other
accompanying persons authorised

by the Commission to conduct an

by the Commission to conduct an

inspection are empowered:

inspection are empowered:

Text Origin: Council Mandate

1. In order to carry out the duties
assigned to it by this Regulation, the
Commission may conduct en-siteall
necessary inspections at-the

Article 21(1a), point (a)

274b

| 274a

(a) to enter any premises, land and

means of transport of undertakings

and associations of undertakings;

and associations of undertakings;
Text Origin: Council Mandate

| Article 21(1a), point (b)

I 274c

(b) to examine the books and other

(a) to enter any premises, land and
means of transport of undertakings

(b) to examine the books and other
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Commission Proposal

EP Mandate

Council Mandate
records related to the business,

Draft Agreement
records related to the business,

irrespective of the medium on
which they are stored;

irrespective of the medium on
which they are stored;

Text Origin: Council Mandate

| Article 21(1a), point (c)

274d

(c) to take or obtain in any form
copies of or extracts from such
books or records;

(c) to take or obtain in any form
copies of or extracts from such
books or records;

Text Origin: Council Mandate

Article 21(1a), point (d)

274e

(d) to require the undertaking or
association of undertakings to

provide access to and explanations

provide access to and explanations

on its organisation, functioning, 1T

on its organisation, functioning, 1T

system, algorithms, data-handling

system, algorithms, data-handling

and business practices and to
record or document the

explanations given;

and business practices and to
record or document the

explanations given;

Text Origin: Council Mandate

Article 21(1a), point (e)

274f

(e) to seal any business premises
and books or records for the period

(e) to seal any business premises
and books or records for the period

and to the extent necessary for the

and to the extent necessary for the

inspection;

inspection;

Text Origin: Council Mandate

(d) to require the undertaking or
association of undertakings to
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Article 21(1a), point (f)

2749

(f) to ask any representative or
member of staff of the undertaking

(f) to ask any representative or
member of staff of the undertaking

or association of undertakings for

or association of undertakings for

explanations on facts or documents

explanations on facts or documents

relating to the subject-matter and

relating to the subject-matter and

purpose of the inspection and to

purpose of the inspection and to

record the answers;

record the answers;

Text Origin: Council Mandate

| Article 21(2)

275

2. On-site inspections may also be
carried out with the assistance of
auditors or experts appointed by the
Commission pursuant to Article
24(2).

2. On-site inspections may also be
carried out with the assistance of
rotating auditors or experts
appointed by the Commission
pursuant to Article 24(2).

2. Op-site-Inspections may also be
carried out with the assistance of
auditors or experts appointed by the
Commission pursuant to Article
24(2)_as well as the competent
authority of the Member State,
enforcing the rules referred to in
Article 1(6) in whose territory the

2. On-site-inspections-may-alse-be
cafried-outwithTo carry out
inspections, the Commission may
request the assistance of auditors or
experts appointed by the
Commission pursuant to Article
24(2) as well as the assistance of
the competent authority of the

inspection is to be conducted.

Member State, enforcing the rules

referred to in Article 1(6) in whose

territory the inspection is to be
conducted.

Text Origin: Council Mandate

| Article 21(3)

276

3. During on-site inspections the
Commission and auditors or experts
appointed by it may require the

3. During on-site inspections the
Commission and auditors or experts
appointed by it may require the

3. During en-site-inspections the
Commission-ané, auditors or experts
appointed by it as well as the

3. During en-site-inspections the
Commission-and, auditors or experts

appointed by it and the competent
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EP Mandate

Council Mandate

Draft Agreement

undertaking or association of
undertakings to provide access to
and explanations on its organisation,
functioning, IT system, algorithms,
data-handling and business conducts.
The Commission and auditors or
experts appointed by it may address
questions to key personnel.

undertaking or association of
undertakings to provide access to
and explanations on its organisation,
functioning, IT system, algorithms,
data-handling and business conducts.
The Commission and auditors or
experts appointed by it may address
questions to key personnel.

competent authority of the Member

authority of the Member State,

State, enforcing the rules referred

enforcing the rules referred to in

to in Article 1(6) in whose territory

Article 1(6) in whose territory the

the inspection is to be conducted

inspection is to be conducted may

may require the undertaking or
association of undertakings to
provide access to and explanations
on its organisation, functioning, IT
system, algorithms, data-handling
and business conducts. The
Commission and auditors or experts
appointed by it as well as the
competent authority of the Member

require the undertaking or
association of undertakings to
provide access to and explanations
on its organisation, functioning, IT
system, algorithms, data-handling
and business conducts. The
Commission and auditors or experts

appointed by it and the competent
authority of the Member State,

State, enforcing the rules referred

enforcing the rules referred to in

to in Article 1(6) in whose territory

Article 1(6) in whose territory the

the inspection is to be conducted

inspection is to be conducted may

may address questions to key

persennelany representative or
member of staff.

address questions to key

persennelany representative or
member of staff.

Text Origin: Council Mandate

| Article 21(3a)

276a

3a. The officials and other
accompanying persons authorised

3a. The officials and other
accompanying persons authorised

by the Commission to conduct an

by the Commission to conduct an

inspection shall exercise their

inspection shall exercise their

powers upon production of a

powers upon production of a

written authorisation specifying the

written authorisation specifying the

subject matter and purpose of the

subject matter and purpose of the

inspection and the penalties
provided for in Article 26 in case

inspection and the penalties
provided for in Article 26 in case

the production of the required

the production of the required

books or other records related to the

books or other records related to the

business is incomplete or where the

business is incomplete or where the
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EP Mandate

Council Mandate

Draft Agreement

answers to guestions asked under

answers to questions asked under

paragraphs 1a and 3 are incorrect

paragraphs 1a and 3 are incorrect

or misleading. In good time before

or misleading. In good time before

the inspection, the Commission
shall give notice of the inspection to

the inspection, the Commission
shall give notice of the inspection to

the competition authority of the

the competition authority of the

Member State in whose territory it

Member State in whose territory it

is to be conducted.

is to be conducted.

| Article 21(4)

277

4. Undertakings or associations of
undertakings are required to submit
to an on-site inspection ordered by
decision of the Commission. The
decision shall specify the subject
matter and purpose of the visit, set
the date on which it is to begin and
indicate the penalties provided for in
Articles 26 and 27 and the right to
have the decision reviewed by the
Court of Justice.

4. Undertakings or associations of
undertakings are required to submit
to an on-site inspection ordered by
decision of the Commission. The
decision shall specify the subject
matter and purpose of the visit, set
the date on which it is to begin and
indicate the penalties provided for in
Articles 26 and 27 and the right to
have the decision reviewed by the
Court of Justice.

4. Undertakings or associations of
undertakings are required to submit
to an en-site-inspection ordered by
decision of the Commission. The
decision shall specify the subject
matter and purpose of the visit, set
the date on which it is to begin and
indicate the penalties provided for in
Articles 26 and 27 and the right to
have the decision reviewed by the
Court of Justice. The Commission
shall take such decisions after
consulting the competent authority
of the Member State, enforcing the
rules referred to in Article 1(6) in
whose territory the inspection is to
be conducted.

4. Undertakings or associations of
undertakings are required to submit
to an en-site-inspection ordered by
decision of the Commission. The
decision shall specify the subject
matter and purpose of the visit, set
the date on which it is to begin and
indicate the penalties provided for in
Articles 26 and 27 and the right to
have the decision reviewed by the
Court of Justice.

| Article 21(4a)

277a

4a. Officials of as well as those
authorised or appointed by the

4a. Officials of as well as those
authorised or appointed by the

competent authority of the Member

competent authority of the Member

State, enforcing the rules referred

State, enforcing the rules referred

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act) (Text with EEA relevance) 2020/0374(COD) 08-

04-2022 at 11h56 263/348




Commission Proposal

Council Mandate
to in Article 1(6) in whose territory

Draft Agreement
to in Article 1(6) in whose territory

the inspection is to be conducted

the inspection is to be conducted

shall, at the request of that
authority or of the Commission
actively assist the officials and

shall, at the request of that
authority or of the Commission
actively assist the officials and

other accompanying persons

other accompanying persons

authorised by the Commission. To

authorised by the Commission. To

this end, they shall enjoy the powers

this end, they shall enjoy the powers

specified in paragraph la and 3.

specified in paragraph la and 3.

Text Origin: Council Mandate

| Article 21(4b)

277b

4b. Where the officials and other
accompanying persons authorised

4b. Where the officials and other
accompanying persons authorised

by the Commission find that an

by the Commission find that an

undertaking or association of

undertaking or association of

undertakings opposes an inspection

undertakings opposes an inspection

ordered pursuant to this Article, the

ordered pursuant to this Article, the

Member State concerned shall

afford them the necessary
assistance, requesting where

Member State concerned shall

afford them the necessary
assistance, requesting where

appropriate the assistance of the

appropriate the assistance of the

police or of an equivalent
enforcement authority, so as to
enable them to conduct their

police or of an equivalent
enforcement authority, so as to
enable them to conduct their

inspection.

inspection.

Text Origin: Council Mandate

| Article 21(4c)

277¢c

4c. If the assistance provided for in

4c. If the assistance provided for in

paragraph 6 requires authorisation

paragraph 8 requires authorisation

from a judicial authority according

from a judicial authority according
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Commission Proposal

Council Mandate

to national rules, such
authorisation shall be applied for.

Draft Agreement

to national rules, such
authorisation shall be applied for.

Such authorisation may also be

Such authorisation may also be

applied for as a precautionary

applied for as a precautionary

measure.

measure.

Text Origin: Council Mandate

| Article 21(4d)

277d

4d. Where authorisation as
referred to in paragraph 7 is

4d. Where authorisation as
referred to in paragraph 9 is

applied for, the national judicial

applied for, the national judicial

authority shall control that the

authority shall control that the

Commission decision is authentic

Commission decision is authentic

and that the coercive measures

and that the coercive measures

envisaged are neither arbitrary nor

envisaged are neither arbitrary nor

excessive having regard to the

excessive having regard to the

subject matter of the inspection. In

subject matter of the inspection. In

its control of the proportionality of

its control of the proportionality of

the coercive measures, the national

the coercive measures, the national

judicial authority may ask the

judicial authority may ask the

Commission, directly or through

Commission, directly or through

the competent authority of the

the competent authority of the

Member State, enforcing the rules

Member State, enforcing the rules

referred to in Article 1(6), for

referred to in Article 1(6), for

detailed explanations in particular

detailed explanations in particular

on the grounds the Commission has

on the grounds the Commission has

for suspecting infringement of this

for suspecting infringement of this

Regulation, as well as on the

Regulation, as well as on the

seriousness of the suspected

seriousness of the suspected

infringement and on the nature of

infringement and on the nature of

the involvement of the undertaking

the involvement of the undertaking

concerned. However, the national

concerned. However, the national

judicial authority may not call into

judicial authority may not call into

guestion the necessity for the

guestion the necessity for the
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EP Mandate

Council Mandate

Draft Agreement

Commission Proposal

inspection nor demand that it be

inspection nor demand that it be

provided with the information in

provided with the information in

the file of the Commission. The

the file of the Commission. The

lawfulness of the Commission
decision shall be subject to review

lawfulness of the Commission
decision shall be subject to review

only by the Court of Justice.

only by the Court of Justice.

Text Origin: Council Mandate

| Article 22

278

Article 22
Interim measures

Article 22
Interim measures

Article 22
Interim measures

Article 22
Interim measures

Text Origin: Commission
Proposal

| Article 22(1)

279

1. In case of urgency due to the risk
of serious and irreparable damage
for business users or end users of
gatekeepers, the Commission may,
by decision adopt in accordance with
the advisory procedure referred to in
Acrticle 32(4), order interim
measures against a gatekeeper on the
basis of a prima facie finding of an
infringement of Articles 5 or 6.

1. In easecases of urgency due to
the risk of serious and
irreparableimmediate damage for
business users or end users of
gatekeepers, the Commission may,
by decision adopt in accordance with
the advisory procedure referred to in
Acrticle 32(4), order interim
measures agataston a gatekeeper on
the basis of a prima facie finding of
an infringement of Articles 5 or 6.

1. In case of urgency due to the risk
of serious and irreparable damage
for business users or end users of
gatekeepers, the Commission may,
by decision adeptadopted in
accordance with the advisory
procedure referred to in Article
32(4)37a(2), order interim measures
against a gatekeeper on the basis of a
prima facie finding of an
infringement of ArticlesArticle 5 or
6.

1. In case of urgency due to the risk
of serious and irreparable damage
for business users or end users of
gatekeepers, the Commission may,
by decision adeptadopted in
accordance with the advisory
procedure referred to in Article
32(4)[...], order interim measures
against a gatekeeper on the basis of a
prima facie finding of an
infringement of Articles 5-or
BArticle 5, Article 6 or Article 6a.

Text Origin: Council Mandate

Article 22(2)
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Commission Proposal

EP Mandate

Council Mandate

280

2. A decision pursuant to paragraph
1 may only be adopted in the context
of proceedings opened in view of the
possible adoption of a decision of
non-compliance pursuant to Article
25(1). This decision shall apply for a
specified period of time and may be
renewed in so far this is necessary
and appropriate.

2. A decision pursuant to paragraph
1 mayshall only be adopted in the
context of proceedings opened in
view-ofwith a view to the possible
adoption of a decision of non-
compliance pursuant to Article
25(1). FhisThat decision shall apply
for a specified period of time and
may be renewed in so far this is
necessary and appropriate.

2. A decision pursuant to paragraph
1 may only be adopted in the context
of proceedings opened in view of the
possible adoption of a decision of
non-compliance pursuant to Article
25(1). This decision shall apply for a
specified period of time and may be
renewed in so far this is necessary
and appropriate.

Draft Agreement

2. A decision pursuant to paragraph
1 mayshall only be adopted in the
context of proceedings opened in
view-ofwith a view to the possible
adoption of a decision of non-
compliance pursuant to Article
25(1). FhisThat decision shall apply
for a specified period of time and
may be renewed in so far this is
necessary and appropriate.

Text Origin: EP Mandate

| Article 22(2a)

280a

2a. In cases of urgency due to the
risk of serious and immediate
damage to business users or end
users of gatekeepers, resulting from
new practices implemented by one
or more gatekeepers that could
undermine contestability of core
platform services or that could be
unfair pursuant to Article 10(2), the
Commission may impose interim
measures on the gatekeepers
concerned in order to prevent such

a risk materialising.

| Article 22(2b)

280b

2b. A decision referred to in
paragraph 2a of this Article shall
only be adopted in the context of a
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EP Mandate

Commission Proposal

market investigation pursuant to
Article 17 and within 6 months of
the opening of such an
investigation. The interim measures
shall apply for a specified period of
time and, in any case, shall be
renewed or withdrawn in order to
take account of the final decision
resulting from the market
investigation pursuant to Article 17.

Council Mandate

Draft Agreement

Article 23
Article 23 Article 23 Article 23
S Commitments deleted Commitments Commitments
Text Origin: Commission
Proposal
Article 23(1) |
1. If during proceedings under 1. If during proceedings under 1. If during proceedings under
Articles 16 or 25 the gatekeeper deleted ArticlesArticle 16 or 25 the Articles-16-or25-Article 16 the

282

concerned offers commitments for
the relevant core platform services to
ensure compliance with the
obligations laid down in Articles 5
and 6, the Commission may by
decision adopted in accordance with
the advisory procedure referred to in
Article 32(4) make those
commitments binding on that
gatekeeper and declare that there are
no further grounds for action.

gatekeeper concerned offers
commitments for the relevant core
platform services to ensure
compliance with the obligations laid
down in Articles 5 and 6, the
Commission may by decision
adopted in accordance with the
advisory procedure referred to in
Article 32(4)37a(2) make those
commitments binding on that
gatekeeper and declare that there are
no further grounds for action.

gatekeeper concerned offers
commitments for the relevant core
platform services to ensure
compliance with the obligations laid
down in Articles 5, 6 and 6a-and-6;
the Commission may by decision
adopted in accordance with the
advisory procedure referred to in
Article 32(4)[...] make those
commitments binding on that
gatekeeper and declare that there are
no further grounds for action.
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EP Mandate

Council Mandate

Draft Agreement
Text Origin: Council Mandate I

| Article 23(2), introductory part

| 283

2. The Commission may, upon

2. The Commission may, upon

2. The Commission may, upon

I 286

request or on its own initiative, deleted request or on its own initiative, request or on its own initiative,
reopen by decision the relevant reopen by decision the relevant reopen by decision the relevant
proceedings, where: proceedings, where: proceedings, where:
Text Origin: Commission
Proposal
| Article 23(2), point (a) |
(a) there has been a material change (a) there has been a material change | (a) there has been a material change
in any of the facts on which the deleted in any of the facts on which the in any of the facts on which the
284 | decision was based,; decision was based; decision was based;
Text Origin: Commission
Proposal
| Article 23(2), point (b) |
(b) the gatekeeper concerned acts (b) the gatekeeper concerned acts (b) the gatekeeper concerned acts
o contrary to its commitments; deleted contrary to its commitments; contrary to its commitments;
Text Origin: Commission
Proposal
| Article 23(2), point (c) |
(c) the decision was based on (c) the decision was based on (c) the decision was based on
incomplete, incorrect or misleading deleted incomplete, incorrect or misleading | incomplete, incorrect or misleading

information provided by the parties.

information provided by the parties.

information provided by the parties.
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EP Mandate

Council Mandate

Draft Agreement

Text Origin: Commission
Proposal
| Article 23(2), point (ca)
286a (ca) the commitments are not
effective.

| Article 23(3)

3. Should the Commission consider

3. Should the Commission consider

Text Origin: Commission
Proposal

| Article 24(1)

3. Should the Commission consider
that the commitments submitted by deleted that the commitments submitted by | that the commitments submitted by
the gatekeeper concerned cannot the gatekeeper concerned cannot the gatekeeper concerned cannot
ensure effective compliance with the ensure effective compliance with the | ensure effective compliance with the
obligations laid down in Articles 5 obligations laid down in Articles 5 obligations laid down in Articles 5

287 | and 6, it shall explain the reasons for and 6, it shall explain the reasons for | and 6, it shall explain the reasons for
not making those commitments not making those commitments not making those commitments
binding in the decision concluding binding in the decision concluding binding in the decision concluding
the relevant proceedings. the relevant proceedings. the relevant proceedings.

Text Origin: Commission

Proposal

Article 24 |
Article 24 Article 24 Article 24 Article 24
Monitoring of obligations and Monitoring of obligations and Monitoring of obligations and Monitoring of obligations and
288 measures measures measures measures
|

289 '
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EP Mandate

Council Mandate

1. The Commission may take the
necessary actions to monitor the
effective implementation and
compliance with the obligations laid
down in Articles 5 and 6 and the
decisions taken pursuant to Articles
7,16, 22 and 23.

1. The Commission mayshall take
the necessary actions to monitor the
effective implementation and
compliance with the obligations laid
down in Articles 5 and 6 and the
decisions taken pursuant to Articles
7,16, 22 and 23.

1. The Commission may take the
necessary actions to monitor the
effective implementation and
compliance with the obligations laid
down in Articles 5 and 6 and the
decisions taken pursuant to Articles
7,16, 22 and 23. These actions may
include in particular the imposition

Draft Agreement

1. The Commission rmayshall take
the necessary actions to monitor the
effective implementation and
compliance with the obligations laid
down in Articles 5, 6 and 6a-ard-6
and the decisions taken pursuant to
Articles 7, 16, 22 and 23._These
actions may include in particular

of an obligation on the gatekeeper

the imposition of an obligation on

to retain all documents deemed to

the gatekeeper to retain all

be relevant to assess the
gatekeepers’ implementation of and

documents deemed to be relevant to
assess the gatekeepers’

compliance with these obligations

implementation of and compliance

and decisions.

with these obligations and
decisions.

Text Origin: Council Mandate

| Article 24(2)

2. The actions pursuant to paragraph
1 may include the appointment of
independent external experts and
auditors to assist the Commission to
monitor the obligations and

2. The actions pursuant to paragraph
1 may include the appointment of
independent external experts and
auditors to assist the Commission to
monitor the obligations and

2. The actions pursuant to paragraph
1 may include the appointment of
independent external experts and
auditors, as well as from competent
authorities of the Member States, to

2. The actions pursuant to paragraph
1 may include the appointment of
independent external experts and
auditors, as well as the appointment
of officials from competent

290 | measures and to provide specific measures and to provide specific assist the Commission to monitor the | authorities of the Member States, to
expertise or knowledge to the expertise or knowledge to the obligations and measures and to assist the Commission to monitor the
Commission. Commission. provide specific expertise or obligations and measures and to

knowledge to the Commission. provide specific expertise or
knowledge to the Commission.
Text Origin: Council Mandate
| Article 24a
290a

Article 24a

Article 24a
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EP Mandate
Complaint mechanism

Council Mandate

Draft Agreement
Information by third parties I

| Article 24a(1)

290b

1. Business users, competitors,
end-users of the core platform
services as well as their
representatives or other person with

a legitimate interest may complain
to the competent national
authorities about any practice or
behaviour by gatekeepers that falls
into the scope of this Regulation,
including non-compliance.

The competent national authorities
shall assess such complaints and
shall report them to the
Commission.

The Commission shall examine
whether there are reasonable
grounds to open proceedings
pursuant to Article 18 or a market
investigation pursuant to Article 14.

1. 1. Any third party including
business users, competitors or end-
users of the core platform services
identified pursuant to Article 3(7)
of this Regulation as well as their
representatives, may inform the
national authority competent to
enforce the rules referred to in
Article 1(6) or directly the
Commission about any practice or
behaviour by gatekeepers that falls
within the scope of this Requlation.
2. The competent national
authorities and Commission shall
have full discretion as regards the
appropriate measures and are
under no obligation to follow-up on
the information received.

3. Where the national authority
determines based on the
information received pursuant to
paragraph 1 that there may be an
issue of non-compliance with this
Requlation, it shall transfer this
information to the Commission.

| Article 24a(2)

290c

deleted
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EP Mandate

Council Mandate

Draft Agreement

Article 24a(2)

2. Directive (EU) 2019/1937 shall
apply to the complaints and the
reporting of breaches of this
Regulation and the protection of
persons reporting such breaches.

290e

N
©
o
o

Article 24b
Compliance function

Article 24b
Compliance function

Text Origin: EP Mandate

| Article 24b(1)

| 290f

1. Gatekeepers shall establish a
compliance function, which is
independent from the operational
functions of the gatekeeper and
appoint one or more compliance
officers, including the head of the

compliance function.

compliance function, which is
independent from the operational
functions of the gatekeeper and
composed of one or more
compliance officers, including the
head of the compliance function.

Text Origin: EP Mandate

| Article 24b(2)

I 290g

2. The gatekeeper shall ensure that
compliance function pursuant to
paragraph 1 has sufficient
authority, stature and resources, as
well as access to the management
body of the gatekeeper to monitor

2. The gatekeeper shall ensure that
compliance function pursuant to
paragraph 1 has sufficient
authority, stature and resources, as
well as access to the management
body of the gatekeeper to monitor

1. Gatekeepers shall establish a ‘
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EP Mandate

the compliance of the gatekeeper
with this Regulation.

Council Mandate

Draft Agreement

the compliance of the gatekeeper
with this Regulation.

Text Origin: EP Mandate

| Article 24b(3)

290h

3. Gatekeeper shall ensure that
compliance officers appointed
pursuant to paragraph 1 have the
professional qualifications,
knowledge, experience and ability
necessary to fulfil the tasks referred

to in paragraph 4.

Gatekeeper shall also ensure that
the head of the compliance function
appointed pursuant to paragraph 1
is a senior manager with distinct
responsibility for the compliance
function and shall be independent
from the operational functions and
management body of the

gatekeeper.

necessary to fulfil the tasks referred
to in paragraph 5.

gatekeeper shall also ensure that
the head of the compliance function

appointed pursuant to paragraph 1
is an independent senior manager
with distinct responsibility for the
compliance function.

Text Origin: EP Mandate

Article 24b(4)

290i

4. The head of the compliance
function shall report directly to the
management body of the gatekeeper
and shall have the powers to raise
concerns and warn that body where
risks of non-compliance with this
Regulation arise, without prejudice
to the responsibilities of the

4. The head of the compliance
function shall report directly to the
management body of the gatekeeper
and can raise concerns and warn
that body where risks of non-
compliance with this Regulation
arise, without prejudice to the
responsibilities of the management

|
3. The management body of the
gatekeeper shall ensure that
compliance officers appointed
pursuant to paragraph 1 have the
professional qualifications,
knowledge, experience and ability
The management body of the

|
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EP Mandate

Council Mandate

Draft Agreement

management body in its supervisory
and managerial functions.

The head of the compliance
function shall not be removed
without prior approval of the
management body of the

gatekeeper.

body in its supervisory and
managerial functions.

The head of the compliance
function shall not be removed
without prior approval of the
management body of the

gatekeeper.

Text Origin: EP Mandate

Article 24b(5)

290j

5. Compliance officers appointed
by the gatekeeper pursuant to
paragraph 1 shall oversee
compliance of the gatekeeper with
the obligations in this Regulation,
including at least the following
tasks:

(a) ___organising, monitoring and
supervising the measures and
activities of the gatekeepers that
aim to ensure compliance with the
obligations laid down in this
Regulation;

(b) informing and advising the
management and employees of the
gatekeeper about relevant
obligations under this Regulation;
(c)  where applicable,
monitoring compliance with
commitments made binding
pursuant to Article 23, without
prejudice to the Commission being
able to appoint independent

5. Compliance officers appointed
by the gatekeeper pursuant to
paragraph 1 shall have the
following tasks:

(a) ___organising, monitoring and
supervising the measures and
activities of the gatekeepers that
aim to ensure compliance with this
Requlation;

(b) __informing and advising the
management and employees of the
gatekeeper on compliance with this
Regulation;

(c) [where applicable,
monitoring compliance with
commitments made binding
pursuant to Article 23, without
prejudice to the Commission being
able to appoint independent
external experts pursuant to Article
24(2)].

(d)  cooperating with the
Commission for the purpose of this
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Council Mandate

Commission Proposal

EP Mandate
external experts pursuant to Article
24(2).

(d)  cooperating with the
Commission for the purpose of this
Regulation.

Draft Agreement
Requlation.

Text Origin: EP Mandate

| Article 24b(6)

290k

6. Gatekeepers shall communicate
the name and contact details of the
head of the compliance function to
the Commission.

Text Origin: EP Mandate

Article 24b(7)

2901

7. The management body of the
gatekeeper shall define, oversee and
be accountable for the
implementation of the governance
arrangements of the gatekeeper that
ensure independence of the
compliance function, including the
segregation of duties in the
organisation of the gatekeeper and
the prevention of conflicts of
interest.

7. The management body of the
gatekeeper shall define, oversee and
be accountable for the
implementation of the governance
arrangements of the gatekeeper that
ensure independence of the
compliance function, including the
segregation of duties in the
organisation of the gatekeeper and
the prevention of conflicts of
interest.

Text Origin: EP Mandate

| Article 24b(8)

|
6. Gatekeepers shall communicate
the name and contact details of the
head of the compliance function to
the Commission.

|

|

290m

8. The management body shall
approve and review periodically, at
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EP Mandate

Council Mandate

Commission Proposal

Draft Agreement

least once a year, the strategies and
policies for taking up, managing

and monitoring the compliance
with this Regulation.

| Article 24b(9)

9. The management body shall
devote sufficient time to the
management and monitoring of
compliance with this Requlation. It
shall actively participate in

oy decisions relating to the
management and enforcement of
this Regulation and ensure that
adequate resources are allocated to
it.

Article 25
Avrticle 25 Acrticle 25 Acrticle 25
S Non-compliance Non-compliance Non-compliance

Text Origin: Commission
Proposal

| Article 25(1), introductory part

non-compliance decision in
292 | accordance with the advisory

32(4) where it finds that a

1. The Commission shall adopt a

procedure referred to in Article

gatekeeper does not comply with

1. The Commission shall adopt a
non-compliance decision in
accordance with the advisory
procedure referred to in Article
32(4) where it finds that a
gatekeeper does not comply with

1. The Commission shall adopt a
non-compliance decision in
accordance with the advisory
procedure referred to in Article
32(4)37a(2) where it finds that a
gatekeeper does not comply with

1. The Commission shall adopt a
non-compliance decision in
accordance with the advisory
procedure referred to in Article
32(4)32 where it finds that a
gatekeeper does not comply with

Article 25
Non-compliance
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Commission Proposal

one or more of the following:

EP Mandate
one or more of the following:

Council Mandate
one or more of the following:

Draft Agreement
one or more of the following:

Text Origin: EP Mandate

| Article 25(1), point (a)

293

(a) any of the obligations laid down
in Articles 5 or 6;

(a) any of the obligations laid down
in Articles 5 or 6;

(a) any of the obligations laid down
in Articles 5 or 6;

(a) any of the obligations laid down
in Articles 5, 6 or 6a-6+-6;

Text Origin: Commission
Proposal

Article 25(1), point (b)

294

(b) measures specified in a decision
adopted pursuant to Article 7(2);

(b) measures specified in a decision
adopted pursuant to Article 7(2);

(b) measures specified in a decision
adopted pursuant to Article 7(2);

Text Origin: Commission
Proposal

Article 25(1), point (c)

(c) measures ordered pursuant to
Article 16(1);

(c) measures ordered pursuant to
Article 16(1);

(c) measures ordered pursuant to
Article 16(1);

(c) measures ordered pursuant to
Article 16(1);

Text Origin: Commission
Proposal

Article 25(1), point (d)

296

I 295

(d) interim measures ordered
pursuant to Article 22; or

(d) interim measures ordered
pursuant to Article 22; or

(d) interim measures ordered
pursuant to Article 22; or

(d) interim measures ordered
pursuant to Article 22; or

Text Origin: Commission
Proposal

(b) measures specified in a decision
adopted pursuant to Article 7(2);
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Article 25(1), point (e)

297

(e) commitments made legally
binding pursuant to Article 23.

deleted

(e) commitments made legally
binding pursuant to Article 23.

(e) commitments made legally
binding pursuant to Article 23.

Text Origin: Council Mandate

| Article 25(1a)

297a

la. The Commission shall adopt its
decision within 12 months from the
opening of proceedings pursuant to
Article 18.

la. The Commission shall
endeavour to adopt its decision
within 12 months from the opening
of proceedings pursuant to Article
18.

Text Origin: EP Mandate

Article 25(2)

298

2. Before adopting the decision
pursuant to paragraph 1, the
Commission shall communicate its
preliminary findings to the
gatekeeper concerned. In the
preliminary findings, the
Commission shall explain the
measures it considers to take or it
considers that the gatekeeper should
take in order to effectively address
the preliminary findings.

2. Before adopting the decision
pursuant to paragraph 1, the
Commission shall communicate its
preliminary findings to the
gatekeeper concerned. In thethose
preliminary findings, the
Commission shall explain the
measures it eensiders-to-take-oris
considering taking or that it
considers that the gatekeeper should
take in order to effectively address
the preliminary findings.

2. Before adopting the decision
pursuant to paragraph 1, the
Commission shall communicate its
preliminary findings to the
gatekeeper concerned. In the
preliminary findings, the
Commission shall explain the
measures it considers to take or it
considers that the gatekeeper should
take in order to effectively address
the preliminary findings.

2. Before adopting the decision
pursuant to paragraph 1, the
Commission shall communicate its
preliminary findings to the
gatekeeper concerned. In thethose
preliminary findings, the
Commission shall explain the
measures it eensiders-to-take-oris
considering taking or that it
considers that the gatekeeper should
take in order to effectively address
the preliminary findings.

Text Origin: EP Mandate

Article 25(2a)
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Commission Proposal

EP Mandate

Council Mandate

298a

Draft Agreement

2a. Where it intends to adopt a
decision pursuant to paragraph 1,
the Commission may consult third

parties.

Text Origin: Auxiliary

| Article 25(3)

299

3. In the non-compliance decision
adopted pursuant to paragraph 1, the
Commission shall order the
gatekeeper to cease and desist with
the non-compliance within an
appropriate deadline and to provide
explanations on how it plans to
comply with the decision.

3. In the non-compliance decision
adopted pursuant to paragraph 1, the
Commission shall order the
gatekeeper to cease and desist with
the non-compliance within an
appropriate deadline and to provide
explanations on how it plans to
comply with the decision.

3. In the non-compliance decision
adopted pursuant to paragraph 1, the
Commission shall order the
gatekeeper to cease and desist with
the non-compliance within an
appropriate deadline and to provide
explanations on how it plans to
comply with the decision.

the non-compliance within an
appropriate deadline and to provide
comply with the decision.

Text Origin: Commission

Proposal

| Article 25(4)

300

4. The gatekeeper shall provide the
Commission with the description of
the measures it took to ensure
compliance with the decision
adopted pursuant to paragraph 1.

4. The gatekeeper shall provide the
Commission with the description of
the measures that it has takenit-tesk
to ensure compliance with the
decision adopted pursuant to
paragraph 1.

4. The gatekeeper shall provide the
Commission with the description of
the measures it took to ensure
compliance with the non-
compliance decision adopted
pursuant to paragraph 1.

4. The gatekeeper shall provide the
Commission with the description of
the measures that it has takenit-teek
to ensure compliance with the_non-

compliance decision adopted
pursuant to paragraph 1.

Text Origin: Council Mandate

| Article 25(5)

l301'

3. In the non-compliance decision
adopted pursuant to paragraph 1, the
Commission shall order the
gatekeeper to cease and desist with
explanations on how it plans to
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Commission Proposal

5. Where the Commission finds that
the conditions of paragraph 1 are not
met, it shall close the investigation
by a decision.

EP Mandate

5. Where the Commission finds that
the conditions of paragraph 1 are not
met, it shall close the investigation
by a decision.

Council Mandate

5. Where the Commission finds that
the conditions of paragraph 1 are not
met, it shall close the investigation
by a decision.

Draft Agreement

5. Where the Commission finds that
the conditions of paragraph 1 are not
met, it shall close the investigation
by a decision.

Text Origin: Commission
Proposal

Article 26

Article 26 Article 26 Article 26 Acrticle 26
Fines Fines Fines Fines
302

Text Origin: Commission
Proposal

Article 26(1), introductory part

303

1. In the decision pursuant to
Article 25, the Commission may
impose on a gatekeeper fines not
exceeding 10% of its total turnover
in the preceding financial year where
it finds that the gatekeeper,
intentionally or negligently, fails to
comply with:

1. -In the decision pursuant to
Article 25, the Commission may
impose on a gatekeeper fines not less
than 4% and not exceeding
10%20% of its total worldwide

1. -In the decision_adopted pursuant
to Article 25, the Commission may
impose on a gatekeeper fines not
exceeding 10% of its total
worldwide turnover in the preceding

turnover in the preceding financial
year where it finds that the
gatekeeper, intentionally or
negligently, fails to comply with:

financial year where it finds that the
gatekeeper, intentionally or
negligently, fails to comply with:

. -In the decision_adopted pursuant
to Article 25, the Commission may
impose on a gatekeeper fines not
exceeding 10% of its total
worldwide turnover in the preceding
financial year where it finds that the
gatekeeper, intentionally or
negligently, fails to comply with:

Text Origin: Council Mandate

| Article 26(1), point (a)

304

(a) any of the obligations pursuant
to Articles 5 and 6;

(a) any of the obligations pursuant
to Articles 5 and 6;

(a) any of the obligations pursuant
to Articles 5 and 6;

(a) any of the obligations pursuant
to Articles 5, 6 and 6a-ard-6;

Text Origin: Commission

Proposal
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

| Article 26(1), point (aa)

I 304a

(aa) the obligation to notify
information that is required
pursuant to Article 12;

| Article 26(1), point (ab)

I 304b

(ab) the obligation to notify
information that is required
pursuant to Article 13 or supply
incorrect, incomplete or misleading

information;

| Article 26(1), point (b)

(b) the measures specified by the
Commission pursuant to a decision
under Article 7(2);

(b) the measures specified by the
Commission pursuant to a decision
under Article 7(2);

(b) the measures specified by the
Commission pursuant to a decision
under Article 7(2);

(b) the measures specified by the
Commission pursuant to a decision
under Article 7(2);

Text Origin: Commission
Proposal

Article 26(1), point (c)

306

I 305

(c) measures ordered pursuant to
Article 16(1);

(c) measures ordered pursuant to
Article 16(1);

(c) measures ordered pursuant to
Article 16(1);

(c) measures ordered pursuant to
Article 16(1);

Text Origin: Commission
Proposal

Article 26(1), point (d)
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307

Commission Proposal

(d) a decision ordering interim
measures pursuant to Article 22;

EP Mandate

(d) a decision ordering interim
measures pursuant to Article 22;

Council Mandate

(d) a decision ordering interim
measures pursuant to Article 22; or

Draft Agreement

(d) a decision ordering interim
measures pursuant to Article 22;

Text Origin: EP Mandate

| Article 26(1), point (e)

308

(e) a commitment made binding by
a decision pursuant to Article 23.

deleted

(e) a commitment made binding by
a decision pursuant to Article 23.

(e) a commitment made binding by
a decision pursuant to Article 23.

Text Origin: Commission
Proposal

| Article 26(1a)

308a

la. Notwithstanding paragraph 1,
the Commission may impose on a
gatekeeper fines up to 20% of its
total worldwide turnover in the
preceding financial year where it
finds in a decision pursuant to
Article 25 that a gatekeeper has
committed the same or a similar
infringement of an obligation laid
down in Article 5, 6 or 6a in
relation to the same core platform
service as it was found to have
committed in a decision adopted in
the 8 preceding years.

| Article 26(2), introductory part

309

2. The Commission may by
decision impose on undertakings and

2. The Commission may by
decision impose on undertakings and

2. The Commission may by
decision impose on undertakings and

2. The Commission may by
decision impose on undertakings and
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Commission Proposal

associations of undertakings fines
not exceeding 1% of the total
turnover in the preceding financial
year where they intentionally or
negligently:

EP Mandate

associations of undertakings fines
not exceeding 1% of the total
turnover in the preceding financial
year where they intentionally or
negligently:

Council Mandate

associations of undertakings fines
not exceeding 1% of thetheir total
worldwide turnover in the preceding
financial year where they
intentionally or negligently:

Draft Agreement

associations of undertakings fines
not exceeding 1% of thetheir total
worldwide turnover in the preceding

financial year where they
intentionally or negligently:

Text Origin: Council Mandate

| Article 26(2), point (-a)

309a

(-a) fail to comply with the
obligation to notify the Commission

according to Article 3(3);

according to Article 3(3);

Text Origin: Council Mandate

(-a) fail to comply with the
obligation to notify the Commission

| Article 26(2), point (a)

310

(a) fail to provide within the time-
limit information that is required for
assessing their designation as
gatekeepers pursuant to Article 3(2)
or supply incorrect, incomplete or
misleading information;

(a) fail to provide within the time-
limit information that is required for
assessing their designation as
gatekeepers pursuant to Article 3(2)
or supply incorrect, incomplete or
misleading information;

(a) fail to provide within the time-
limit information that is required for
assessing their designation as
gatekeepers pursuant to Article 3(2)
or supply incorrect, incomplete or
misleading information;

or supply incorrect, incomplete or
misleading information;

Text Origin: Commission
Proposal

| Article 26(2), point (b)

311

(b) fail to notify information that is
required pursuant to Article 12 or
supply incorrect, incomplete or
misleading information;

deleted

(b) fail to notify information thatis
required pursuantto-Article 12 or
supply incorrect, incomplete or
misleading information _that is
required pursuant to Article 12;

(b) fail to notify information thatis
required pursuantto-Article 12 or
supply incorrect, incomplete or
misleading information _that is
required pursuant to Article 12;

|
(a) fail to provide within the time-
limit information that is required for
assessing their designation as
gatekeepers pursuant to Article 3(2)
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Text Origin: Council Mandate

| Article 26(2), point (c)

I 312

(c) fail to submit the description that
is required pursuant to Article 13;

deleted

(c) fail to submit the description or
supply incorrect, incomplete or

(c) fail to submit the description or
supply incorrect, incomplete or

misleading information that is
required pursuant to Article 13;

misleading information that is
required pursuant to Article 13;

Text Origin: Council Mandate

| Article 26(2), point (d)

| 313

(d) supply incorrect, incomplete or
misleading information or
explanations that are requested
pursuant to Articles 19 or Article 20;

(d) supply incorrect, incomplete or
misleading information or
explanations that are requested
pursuant to Articles 19 or Article 20;

(d) fail to supply or supply
incorrect, incomplete or misleading
information or explanations that are
requested pursuant to Articles 19 or
Atrticle 20;

information or explanations that are
requested pursuant to Articles 19 or
Atrticle 20;

Text Origin: Council Mandate

| Article 26(2), point (e)

I 314

(e) fail to provide access to data-
bases and algorithms pursuant to
Article 19;

(e) fail to provide access to data-
bases and algorithms pursuant to
Article 19;

(e) fail to provide access to data-
bases and algorithms pursuant to
Article 19;

(e) fail to provide access to data-
bases and algorithms pursuant to
Article 19;

Text Origin: Commission
Proposal

| Article 26(2), point (f)

I 315

(f) fail to rectify within a time-limit
set by the Commission, incorrect,

(f) fail to rectify within a time-limit
set by the Commission, incorrect,

(f) fail to rectify within a time-limit
set by the Commission, incorrect,

(f) fail to rectify within a time-limit
set by the Commission, incorrect,

(d) fail to supply or supply
incorrect, incomplete or misleading
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Commission Proposal

incomplete or misleading
information given by a member of
staff, or fail or refuse to provide
complete information on facts
relating to the subject-matter and
purpose of an inspection pursuant to
Article 21,

EP Mandate

incomplete or misleading
information given by a member of
staff, or fail or refuse to provide
complete information on facts
relating to the subject-matter and
purpose of an inspection pursuant to
Article 21,

Council Mandate

incomplete or misleading
information given by a
representative or a member of staff,
or fail or refuse to provide complete
information on facts relating to the
subject-matter and purpose of an
inspection, pursuant to Article 21;

Draft Agreement

incomplete or misleading
information given by a
representative or a member of staff,

or fail or refuse to provide complete
information on facts relating to the
subject-matter and purpose of an
inspection, pursuant to Article 21;

Text Origin: Council Mandate

| Article 26(2), point (g)

316

(g) refuse to submit to an on-site
inspection pursuant to Article 21.

(g) refuse to submit to an on-site
inspection pursuant to Article 21.

(g) refuse to submit to an en-site
inspection pursuant to Article 21;

(g) refuse to submit to an en-site
inspection pursuant to Article 21;

Text Origin: Council Mandate

| Article 26(2), point (ga)

316a

(ga) fail to comply with the
measures adopted by the
Commission pursuant to Article 24;

or

or

Text Origin: Council Mandate

| Article 26(2), point (gb)

316b

(gb) fail to comply with the
conditions for access to the
Commission’s file pursuant to
Article 30(4).

(gb) fail to comply with the
conditions for access to the
Commission’s file pursuant to

Article 30(4).

Text Origin: Council Mandate

(ga) fail to comply with the
measures adopted by the
Commission pursuant to Article 24;
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Commission Proposal

Article 26(3)

EP Mandate

Council Mandate

Draft Agreement

317

3. In fixing the amount of the fine,
regard shall be had to the gravity,
duration, recurrence, and, for fines
imposed pursuant to paragraph 2,
delay caused to the proceedings.

3. In fixing the amount of the fine,
regard shall be had to the gravity,
duration, recurrence, and, for fines
imposed pursuant to paragraph 2,
delay caused to the proceedings.

3. In fixing the amount of the fine,
regardthe Commission shall be-had
totake regard of the gravity,
duration, recurrence, and, for fines
imposed pursuant to paragraph 2,
delay caused to the proceedings.

3. In fixing the amount of the fine,
regardthe Commission shall be-had
totake regard of the gravity,
duration, recurrence, and, for fines
imposed pursuant to paragraph 2,
delay caused to the proceedings.

Text Origin: Council Mandate

Article 26(4), introductory part

318

4. When a fine is imposed on an
association of undertakings taking
account of the turnover of its
members and the association is not
solvent, the association shall be
obliged to call for contributions from
its members to cover the amount of
the fine.

4. When a fine is imposed on an
association of undertakings taking
account of the turnover of its
members and the association is not
solvent, the association shall be
obliged to call for contributions from
its members to cover the amount of
the fine.

4. -When a fine is imposed on an
association of undertakings taking
account of the worldwide turnover of
its members and the association is
not solvent, the association shall be
obliged to call for contributions from
its members to cover the amount of
the fine.

4. -When a fine is imposed on an
association of undertakings taking
account of the worldwide turnover of
its members and the association is
not solvent, the association shall be
obliged to call for contributions from
its members to cover the amount of
the fine.

Text Origin: Council Mandate

| Article 26(4), first paragraph

319

Where such contributions have not
been made to the association within
a time-limit set by the Commission,
the Commission may require
payment of the fine directly by any
of the undertakings whose
representatives were members of the
decision-making bodies concerned
of the association.

Where such contributions have not
been made to the association within
a time-limit set by the Commission,
the Commission may require
payment of the fine directly by any
of the undertakings whose
representatives were members of the
decision-making bodies concerned
of the association.

Where such contributions have not
been made to the association of
undertakings within a time-limit set
by the Commission, the Commission
may require payment of the fine
directly by any of the undertakings
whose representatives were
members of the decision-making
bodies concerned of the association.

Where such contributions have not
been made to the association of
undertakings within a time-limit set
by the Commission, the Commission
may require payment of the fine
directly by any of the undertakings
whose representatives were
members of the decision-making
bodies concerned of the association.
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement
Text Origin: Council Mandate I

Article 26(4), second paragraph

320

After having required payment in
accordance with the second
subparagraph, the Commission may
require payment of the balance by
any of the members of the
association which were active on the
market on which the infringement
occurred, where necessary to ensure
full payment of the fine.

After having required payment in
accordance with the second
subparagraph, the Commission may
require payment of the balance by
any of the members of the
association which were active on the
market on which the infringement
occurred, where necessary to ensure
full payment of the fine.

After having required payment in
accordance with the second
subparagraph, the Commission may
require payment of the balance by
any of the members of the
association which-were-active-en-the

oecurredof undertakings, where
necessary to ensure full payment of
the fine.

After having required payment in
accordance with the second
subparagraph, the Commission may
require payment of the balance by
any of the members of the
association which-were-active-on-the

marketon-which-the-ipfringement
oeeurredof undertakings, where
necessary to ensure full payment of
the fine.

Text Origin: Council Mandate

| Article 26(4), third paragraph

321

However, the Commission shall not
require payment pursuant to the
second or the third subparagraph
from undertakings which show that
they have not implemented the
infringing decision of the association
and either were not aware of its
existence or have actively distanced
themselves from it before the
Commission started investigating the
case.

However, the Commission shall not
require payment pursuant to the
second or the third subparagraph
from undertakings which show that
they have not implemented the
infringing decision of the association
and either were not aware of its
existence or have actively distanced
themselves from it before the
Commission started investigating the
case.

However, the Commission shall not
require payment pursuant to the
second or the third subparagraph
from undertakings which show that
they have not implemented the
infringing decision of the association
of undertakings and either were not
aware of its existence or have
actively distanced themselves from it
before the Commission started
investigating-the-caseopened

proceedings under Article 18.

However, the Commission shall not
require payment pursuant to the
second or the third subparagraph
from undertakings which show that
they have not implemented the
infringing decision of the association
of undertakings and either were not
aware of its existence or have
actively distanced themselves from it
before the Commission started
investigating-the-caseopened

proceedings under Article 18.

Text Origin: Council Mandate

Article 26(4), fourth paragraph
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EP Mandate

Council Mandate

Commission Proposal

The financial liability of each
undertaking in respect of the
payment of the fine shall not exceed
10 % of its total turnover in the

The financial liability of each
undertaking in respect of the
payment of the fine shall not exceed
10 % of its total turnover in the

The financial liability of each
undertaking in respect of the
payment of the fine shall not exceed
10 % of its total worldwide turnover

Draft Agreement

The financial liability of each
undertaking in respect of the
payment of the fine shall not exceed
1020 % of its total worldwide

322
preceding financial year. preceding financial year. in the preceding financial year. turnover in the preceding financial
year.
Text Origin: Council Mandate
Article 27
Article 27 Article 27 Article 27 Article 27
. Periodic penalty payments Periodic penalty payments Periodic penalty payments Periodic penalty payments

Text Origin: Commission
Proposal

Article 27(1), introductory part

324

1. The Commission may by
decision impose on undertakings,
including gatekeepers where
applicable, periodic penalty
payments not exceeding 5 % of the
average daily turnover in the
preceding financial year per day,
calculated from the date set by that
decision, in order to compel them:

1. The Commission may by
decision impose on undertakings,
including gatekeepers where
applicable, periodic penalty
payments not exceeding 5 % of the
average daily turnover in the
preceding financial year per day,
calculated from the date set by that
decision, in order to compel them:

1. The Commission may by
decision impose on undertakings,
including gatekeepers where
applicable, and association of
undertakings periodic penalty
payments not exceeding 5 % of the
average daily worldwide turnover in
the preceding financial year per day,
calculated from the date set by that
decision, in order to compel them:

1. The Commission may by
decision impose on undertakings,
including gatekeepers where
applicable, and association of
undertakings periodic penalty
payments not exceeding 5 % of the
average daily worldwide turnover in
the preceding financial year per day,
calculated from the date set by that
decision, in order to compel them:

Text Origin: Council Mandate

| Article 27(1), point (-a)

l 324a '
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

(-a) to comply with the measures
specified by the Commission
pursuant to a decision under Article

2);

| Article 27(1), point (a)

325

(a) to comply with the decision
pursuant to Article 16(1);

(a) to comply with the decision
pursuant to Article 16(1);

(a) to comply with the decision
pursuant to Article 16(1);

(a) to comply with the decision
pursuant to Article 16(1);

Text Origin: Commission
Proposal

| Article 27(1), point (b)

326

(b) to supply correct and complete
information within the time limit
required by a request for information
made by decision pursuant to Article
19;

(b) to supply correct and complete
information within the time limit
required by a request for information
made by decision pursuant to Article
19;

(b) to supply correct and complete
information within the time limit
required by a request for information
made by decision pursuant to Article
19;

required by a request for information
made by decision pursuant to Article
19;

Text Origin: Commission
Proposal

Article 27(1), point (c)

327

(c) to ensure access to data-bases
and algorithms of undertakings and
to supply explanations on those as
required by a decision pursuant to
Article 19;

(c) to ensure access to data-bases
and algorithms of undertakings and
to supply explanations on those as
required by a decision pursuant to
Article 19;

(c) to ensure access to data-bases
and algorithms of undertakings and
to supply explanations on those as
required by a decision pursuant to
Article 19;

(c) to ensure access to data-bases
and algorithms of undertakings and
to supply explanations on those as
required by a decision pursuant to
Article 19;

Text Origin: Commission
Proposal

(b) to supply correct and complete
information within the time limit
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Commission Proposal

EP Mandate

Council Mandate

Article 27(1), point (d)

Draft Agreement

I 328

(d) to submit to an on-site
inspection which was ordered by a
decision taken pursuant to Article
21;

(d) to submit to an on-site
inspection which was ordered by a
decision taken pursuant to Article
21;

(d) to submit to an en-site
inspection which was ordered by a
decision taken pursuant to Article
21;

(d) to submit to an en-site
inspection which was ordered by a
decision taken pursuant to Article
21;

Text Origin: Council Mandate

| Article 27(1), point (e)

I 329

(e) to comply with a decision
ordering interim measures taken
pursuant to Article 22(1);

(e) to comply with a decision
ordering interim measures taken
pursuant to Article 22(1);

(e) to comply with a decision
ordering interim measures taken
pursuant to Article 22(1);

(e) to comply with a decision
ordering interim measures taken
pursuant to Article 22(1);

Text Origin: Commission
Proposal

| Article 27(1), point (f)

(f) to comply with commitments
made legally binding by a decision
pursuant to Article 23(1);

(f) to comply with commitments
made legally binding by a decision
pursuant to Article 23(1);

(f) to comply with commitments
made legally binding by a decision
pursuant to Article 23(1);

(f) to comply with commitments
made legally binding by a decision
pursuant to Article 23(1);

Text Origin: Commission
Proposal

Article 27(1), point (g)

331

I 330

(g9) to comply with a decision
pursuant to Article 25(1).

(9) to comply with a decision
pursuant to Article 25(1).

(g) to comply with a decision
pursuant to Article 25(1).

(g) to comply with a decision
pursuant to Article 25(1).

Text Origin: Commission
Proposal

Article 27(2)
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Commission Proposal

EP Mandate

Council Mandate

2. Where the undertakings have
satisfied the obligation which the
periodic penalty payment was
intended to enforce, the Commission
may by decision adopted in
accordance with the advisory
procedure referred to in Article

2. Where the undertakings have
satisfied the obligation which the
periodic penalty payment was
intended to enforce, the Commission
may by decision adopted in
accordance with the advisory

2. Where the undertakings or
association of undertakings have

Draft Agreement

2. Where the undertakings or
association of undertakings have

satisfied the obligation which the
periodic penalty payment was
intended to enforce, the Commission
may by decision adopted in

satisfied the obligation which the
periodic penalty payment was
intended to enforce, the Commission
may by decision adopted in

332 procedure referred to in Article accordance with the advisory accordance with the advisory
32(4) set the definitive amount of the | 32(4) set the definitive amount of the | procedure referred to in Article procedure referred to in Article
periodic penalty payment at a figure | periodic penalty payment-at-a-figure | 32{4)37a(2) set the definitive 32{4)32 set the definitive amount of
lower than that which would arise lower-than-that which-would-arise amount of the periodic penalty the periodic penalty payment at a
under the original decision. underthe-eriginal-deeisten. payment at a figure lower than that figure lower than that which would
which would arise under the original | arise under the original decision.
decision. o .
Text Origin: Council Mandate
Article 28 |
Article 28 Article 28 Article 28 Article 28
Limitation periods for the imposition | Limitation periods for the imposition | Limitation periods for the imposition | Limitation periods for the imposition
333 of penalties of penalties of penalties of penalties

Text Origin: Commission
Proposal

Article 28(1)

334

1. The powers conferred on the
Commission by Articles 26 and 27
shall be subject to a three year
limitation period.

1. The powers conferred on the
Commission by Avrticles 26 and 27
shall be subject to a threefive year
limitation period.

1. The powers conferred on the
Commission by Articles 26 and 27
shall be subject to a threefive year
limitation period, with the exception
of the case of infringements of
provisions concerning requests for
information, pursuant to Article 19,
powers to conduct interviews and
take statements, pursuant to Article

1. The powers conferred on the
Commission by Articles 26 and 27
shall be subject to a threefive year
limitation period.

Text Origin: EP Mandate
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Commission Proposal

EP Mandate

Council Mandate

20, or the conduct of inspections,
pursuant to Article 21, where such
limitation period shall be three
years.

Draft Agreement

| Article 28(2)

335

2. Time shall begin to run on the
day on which the infringement is
committed. However, in the case of
continuing or repeated
infringements, time shall begin to
run on the day on which the
infringement ceases.

2. Time shall begin to run on the
day on which the infringement is
committed. However, in the case of
continuing or repeated
infringements, time shall begin to
run on the day on which the
infringement ceases.

2. Time shall begin to run on the
day on which the infringement is
committed. However, in the case of
continuing or repeated
infringements, time shall begin to
run on the day on which the
infringement ceases.

2. Time shall begin to run on the
day on which the infringement is
committed. However, in the case of
continuing or repeated
infringements, time shall begin to
run on the day on which the
infringement ceases.

Text Origin: Commission
Proposal

Article 28(3), introductory part

336

3. Any action taken by the
Commission for the purpose of an
investigation or proceedings in
respect of an infringement shall
interrupt the limitation period for the
imposition of fines or periodic
penalty payments. The limitation
period shall be interrupted with
effect from the date on which the
action is notified to at least one
undertaking or association of
undertakings which has participated
in the infringement. Actions which
interrupt the running of the period
shall include in particular the

3. Any action taken by the
Commission for the purpose of an
investigation or proceedings in
respect of an infringement shall
interrupt the limitation period for the
imposition of fines or periodic
penalty payments. The limitation
period shall be interrupted with
effect from the date on which the
action is notified to at least one
undertaking or association of
undertakings which has participated
in the infringement. Actions which
interrupt the running of the period
shall include in particular the

3. Any action taken by the
Commission for the purpose of ana
market investigation or proceedings
in respect of an infringement shall
interrupt the limitation period for the
imposition of fines or periodic
penalty payments. The limitation
period shall be interrupted with
effect from the date on which the
action is notified to at least one
undertaking or association of
undertakings which has participated
in the infringement. Actions which
interrupt the running of the period
shall include in particular the

3. Any action taken by the
Commission for the purpose of ana
market investigation or proceedings
in respect of an infringement shall
interrupt the limitation period for the
imposition of fines or periodic
penalty payments. The limitation
period shall be interrupted with
effect from the date on which the
action is notified to at least one
undertaking or association of
undertakings which has participated
in the infringement. Actions which
interrupt the running of the period
shall include in particular the
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Commission Proposal

following:

EP Mandate
following:

Council Mandate
following:

Draft Agreement

following:
Text Origin: Council Mandate

| Article 28(3), point (a)

337

(a) requests for information by the
Commission;

(a) requests for information by the
Commission;

(a) requests for information by the
Commission;

(a) requests for information by the
Commission;

Text Origin: Commission
Proposal

Article 28(3), point (b)

I 338

(b) on-site inspection;

(b) on-site inspection;

(b) en-site-inspectionwritten

authorisations to conduct
inspections issued to its officials by

inspections issued to its officials by

the Commission;

the Commission;

Text Origin: Council Mandate

| Article 28(3), point (c)

I 339

(c) the opening of a proceeding by
the Commission pursuant to Article
18.

(c) the opening of a proceeding by
the Commission pursuant to Article
18.

(c) the opening of a proceeding by
the Commission pursuant to Article
18.

(c) the opening of a proceeding by
the Commission pursuant to Article
18.

Text Origin: Commission
Proposal

(b) en-site-inspectionwritten
authorisations to conduct

| Article 28(4)

340

4. Each interruption shall start time
running afresh. However, the
limitation period shall expire at the

4. Each interruption shall start time
running afresh. However, the
limitation period shall expire at the

4. Each interruption shall start time
running afresh. However, the
limitation period shall expire at the

4. Each interruption shall start time
running afresh. However, the
limitation period shall expire at the
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EP Mandate

Council Mandate

Commission Proposal

latest on the day on which a period
equal to twice the limitation period
has elapsed without the Commission
having imposed a fine or a periodic
penalty payment. That period shall
be extended by the time during
which limitation is suspended
pursuant to paragraph 5.

latest on the day on which a period
equal to twice the limitation period
has elapsed without the Commission
having imposed a fine or a periodic
penalty payment. That period shall
be extended by the time during
which limitation is suspended
pursuant to paragraph 5.

latest on the day on which a period
equal to twice the limitation period
has elapsed without the Commission
having imposed a fine or a periodic
penalty payment. That period shall
be extended by the time during
which limitation is suspended
pursuant to paragraph 5.

Draft Agreement

latest on the day on which a period
equal to twice the limitation period
has elapsed without the Commission
having imposed a fine or a periodic
penalty payment. That period shall
be extended by the time during
which limitation is suspended
pursuant to paragraph 5.

Text Origin: Commission
Proposal

Article 28(5)

5. The limitation period for the
imposition of fines or periodic
penalty payments shall be suspended
for as long as the decision of the
Commission is the subject of

5. The limitation period for the
imposition of fines or periodic
penalty payments shall be suspended
for as long as the decision of the
Commission is the subject of

5. The limitation period for the
imposition of fines or periodic
penalty payments shall be suspended
for as long as the decision of the
Commission is the subject of

5. The limitation period for the
imposition of fines or periodic
penalty payments shall be suspended
for as long as the decision of the
Commission is the subject of

341

proceedings pending before the proceedings pending before the proceedings pending before the proceedings pending before the

Court of Justice of the European Court of Justice of the European Court of Justice-of the-European Court of Justice-of the-European

Union. Union. Unien. Ynien.

Text Origin: Council Mandate
Article 29 |
Article 29 Article 29 Article 29 Article 29
Limitation periods for the Limitation periods for the Limitation periods for the Limitation periods for the

342 enforcement of penalties enforcement of penalties enforcement of penalties enforcement of penalties

Text Origin: Commission
Proposal

| Article 29(1)
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EP Mandate

Council Mandate

343

Commission Proposal

1. The power of the Commission to
enforce decisions taken pursuant to
Acrticles 26 and 27 shall be subject to
a limitation period of five years.

1. The power of the Commission to
enforce decisions taken pursuant to
Acrticles 26 and 27 shall be subject to
a limitation period of five years.

1. The power of the Commission to
enforce decisions taken pursuant to
Articles 26 and 27 shall be subject to
a limitation period of five years.

Draft Agreement

1. The power of the Commission to
enforce decisions taken pursuant to
Avrticles 26 and 27 shall be subject to
a limitation period of five years.

Text Origin: Commission
Proposal

Article 29(2)

344

2. Time shall begin to run on the
day on which the decision becomes
final.

2. Time shall begin to run on the
day on which the decision becomes
final.

2. Time shall begin to run on the
day on which the decision becomes
final.

| Article 29(3), introductory part

345

3. The limitation period for the
enforcement of penalties shall be
interrupted:

3. The limitation period for the
enforcement of penalties shall be
interrupted:

3. The limitation period for the
enforcement of penalties shall be
interrupted:

3. The limitation period for the
enforcement of penalties shall be
interrupted:

Text Origin: Commission
Proposal

| Article 29(3), point (a)

346

(a) by notification of a decision
varying the original amount of the
fine or periodic penalty payment or
refusing an application for variation;

(a) by notification of a decision
varying the original amount of the
fine or periodic penalty payment or
refusing an application for variation;

(a) by notification of a decision
varying the original amount of the
fine or periodic penalty payment or
refusing an application for variation;

(a) by notification of a decision
varying the original amount of the
fine or periodic penalty payment or
refusing an application for variation;

Text Origin: Commission
Proposal

2. Time shall begin to run on the
day on which the decision becomes
final.

Text Origin: Commission
Proposal
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

| Article 29(3), point (b)

| 347

(b) by any action of the
Commission or of a Member State,
acting at the request of the
Commission, designed to enforce
payment of the fine or periodic
penalty payment.

(b) by any action of the
Commission or of a Member State,
acting at the request of the
Commission, designed to enforce
payment of the fine or periodic
penalty payment.

(b) by any action of the
Commission or of a Member State,
acting at the request of the
Commission, designed to enforce
payment of the fine or periodic
penalty payment.

(b) by any action of the
Commission or of a Member State,
acting at the request of the
Commission, designed to enforce
payment of the fine or periodic
penalty payment.

Text Origin: Commission
Proposal

| Article 29(4)

348

4. Each interruption shall start time
running afresh.

4. Each interruption shall start time
running afresh.

4. Each interruption shall start time
running afresh.

4. Each interruption shall start time
running afresh.

Text Origin: Commission
Proposal

Article 29(5), introductory part

I 349

5. The limitation period for the
enforcement of penalties shall be
suspended for so long as:

5. The limitation period for the
enforcement of penalties shall be
suspended for so long as:

5. The limitation period for the
enforcement of penalties shall be
suspended for so long as:

5. The limitation period for the
enforcement of penalties shall be
suspended for so long as:

Text Origin: Commission
Proposal

| Article 29(5), point (a)

I 350

(a) time to pay is allowed;

(a) time to pay is allowed;

(a) time to pay is allowed;

(a) time to pay is allowed;

Text Origin: Commission
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Proposal

| Article 29(5), point (b)

(b) enforcement of payment is
suspended pursuant to a decision of
the Court of Justice.

(b) enforcement of payment is
suspended pursuant to a decision of
the Court of Justice.

(b) enforcement of payment is
suspended pursuant to a decision of
the Court of Justice_or to a decision

(b) enforcement of payment is
suspended pursuant to a decision of
the Court of Justice_or to a decision

351 ; ;
by a national court. by a national court.
Text Origin: Council Mandate
| Article 30
Article 30 Article 30 Atrticle 30 Atrticle 30
Right to be heard and access to the Right to be heard and access to the Right to be heard and access to the Right to be heard and access to the
352 file file file file

Text Origin: Commission
Proposal

Article 30(1), introductory part

353

1. Before adopting a decision
pursuant to Article 7, Article 8(1),
Article 9(1), Articles 15, 16, 22, 23,
25 and 26 and Article 27(2), the
Commission shall give the
gatekeeper or undertaking or
association of undertakings
concerned the opportunity of being
heard on:

1. Before adopting a decision
pursuant to Article 7, Article 8(1),
Article 9(1), Articles 15, 16, 22, 23,
25 and 26 and Article 27(2), the
Commission shall give the
gatekeeper or undertaking or
association of undertakings
concerned including third parties
with a legitimate interest, the
opportunity of being heard on:

1. Before adopting a decision
pursuant to Article 7, Article 8(1),
Article 9(1), Articles 15, 16, 22, 23,
25 and 26 and Article 27(2), the
Commission shall give the
gatekeeper or undertaking or
association of undertakings
concerned the opportunity of being
heard on:

1. Before adopting a decision
pursuant to Article 7, Article 8(1),
Article 9(1), Articles 15, 16, 22, 23,
25 and 26 and Article 27(2), the
Commission shall give the
gatekeeper or undertaking or
association of undertakings
concerned the opportunity of being
heard on:

Text Origin: Commission
Proposal
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Commission Proposal

Article 30(1), point (a)

EP Mandate

Council Mandate

Draft Agreement

354

(a) preliminary findings of the
Commission, including any matter to
which the Commission has taken
objections;

(a) preliminary findings of the
Commission, including any matter to
which the Commission has taken
objections;

(a) preliminary findings of the
Commission, including any matter to
which the Commission has taken
objections;

(a) preliminary findings of the
Commission, including any matter to
which the Commission has taken
objections;

Text Origin: Commission
Proposal

| Article 30(1), point (b)

355

(b) measures that the Commission
may intend to take in view of the
preliminary findings pursuant to
point (a) of this paragraph.

(b) measures that the Commission
may intend to take in view of the
preliminary findings pursuant to
point (a) of this paragraph.

(b) measures that the Commission
may intend to take in view of the
preliminary findings pursuant to
point (a) of this paragraph.

(b) measures that the Commission
may intend to take in view of the
preliminary findings pursuant to
point (a) of this paragraph.

Text Origin: Commission
Proposal

Article 30(2)

356

2. Gatekeepers, undertakings and
associations of undertakings
concerned may submit their
observations to the Commission’s
preliminary findings within a time
limit which shall be fixed by the
Commission in its preliminary
findings and which may not be less
than 14 days.

2. Gatekeepers, undertakings and
associations of undertakings
concerned including third parties
with a legitimate interest may
submit their observations to the
Commission’s preliminary findings
within a time limit which shall be
fixed by the Commission in its
preliminary findings and which may
not be less than 14 days.

2. Gatekeepers, undertakings and
associations of undertakings
concerned may submit their
observations to the Commission’s
preliminary findings within a time
limit which shall be fixed by the
Commission in its preliminary
findings and which may not be less
than 14 days.

2. Gatekeepers, undertakings and
associations of undertakings
concerned may submit their
observations to the Commission’s
preliminary findings within a time
limit which shall be fixed by the
Commission in its preliminary
findings and which may not be less
than 14 days.

Text Origin: Commission
Proposal

Article 30(3)
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

357

3. The Commission shall base its
decisions only on objections on
which gatekeepers, undertakings and
associations of undertakings
concerned have been able to
comment.

3. The Commission shall base its
decisions only on objections on
which gatekeepers, undertakings
and, associations of undertakings
concerned_and third parties with a
legitimate interest have been able to
comment.

3. The Commission shall base its
decisions only on objections on
which gatekeepers, undertakings and
associations of undertakings
concerned have been able to
comment.

3. The Commission shall base its
decisions only on objections on
which gatekeepers, undertakings and
associations of undertakings
concerned have been able to
comment.

Text Origin: Commission
Proposal

Article 30(4)

358

4. The rights of defence of the
gatekeeper or undertaking or
association of undertakings
concerned shall be fully respected in
any proceedings. The gatekeeper or
undertaking or association of
undertakings concerned shall be
entitled to have access to the
Commission's file under the terms of
a negotiated disclosure, subject to
the legitimate interest of
undertakings in the protection of
their business secrets. The right of
access to the file shall not extend to
confidential information and internal
documents of the Commission or the
authorities of the Member States. In
particular, the right of access shall
not extend to correspondence
between the Commission and the
authorities of the Member States.
Nothing in this paragraph shall
prevent the Commission from

4. The rights of defence of the
gatekeeper or undertaking or
association of undertakings
concerned shall be fully respected in
any proceedings. The gatekeeper or
undertaking or association of
undertakings concerned shall be
entitled to have access to the
Commission's file under the terms of
a negotiated disclosure, subject to
the legitimate interest of
undertakings in the protection of
their business secrets. The right of
access to the file shall not extend to
confidential information and internal
documents of the Commission or the
authorities of the Member States. In
particular, the right of access shall
not extend to correspondence
between the Commission and the
authorities of the Member States.
Nothing in this paragraph shall
prevent the Commission from

4. The rights of defence of the
gatekeeper or undertaking or
association of undertakings
concerned shall be fully respected in
any proceedings. The gatekeeper or
undertaking or association of
undertakings concerned shall be
entitled to have access to the
Commission's file under the-terms of
a-hegetiated-disclosure, subject to
the legitimate interest of
undertakings in the protection of
their business secrets. The
Commission shall have the power to

4. The rights of defence of the
gatekeeper or undertaking or
association of undertakings
concerned shall be fully respected in
any proceedings. The gatekeeper or
undertaking or association of
undertakings concerned shall be
entitled to have access to the
Commission's file under the-terms of
a-hegetiated-disclosure, subject to
the legitimate interest of
undertakings in the protection of
their business secrets. The
Commission shall have the power to

issue decisions setting out such

issue decisions setting out such

terms of disclosure in case of

terms of disclosure in case of

disagreement between the parties.

disagreement between the parties.

The right of access to the file of the
Commission shall not extend to
confidential information and internal
documents of the Commission or the
competent authorities of the Member
States. In particular, the right of

The right of access to the file of the
Commission shall not extend to
confidential information and internal
documents of the Commission or the
competent authorities of the Member
States. In particular, the right of
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

disclosing and using information

necessary to prove an infringement.

disclosing and using information
necessary to prove an infringement.

access shall not extend to
correspondence between the
Commission and the_competent
authorities of the Member States.
Nothing in this paragraph shall
prevent the Commission from
disclosing and using information

necessary to prove an infringement.

access shall not extend to
correspondence between the
Commission and the_competent
authorities of the Member States.
Nothing in this paragraph shall
prevent the Commission from
disclosing and using information
necessary to prove an infringement.

Text Origin: Council Mandate

Article 30a
Accountabilit

Article 30a
Annual reporting

| Article 30a(1)

358b

1. The Commission shall adopt an
annual report on the state of the
digital economy. This report shall
provide an analysis of the market
position, influence and business
models of the gatekeepers in the
common market. The report shall
include a summary of its activities,
in particular supervisory measures
adopted under Chapter 11 and 1V of
this Regulation as well as an
assessment on whether competition
rules, the provisions of this
Regulation (and Regulation
XX/2021 DSA) and current
enforcement levels are adequate to
address anticompetitive conduct

1. The Commission shall submit to
the European Parliament and to the
Council an annual report on the
implementation of this Regulation
and the progress made towards
achieving its objectives.

That report shall include:

a) asummary of the
Commission’s activities including
any adopted measures or decisions
and ongoing market investigations
in connection with this Regulation;
b) the findings resulting from the
monitoring of the implementation
by the gatekeepers of the
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Council Mandate

Commission Proposal

EP Mandate

and ensure the contestability and
fairness of digital markets. This
annual report shall also include an
assessment of the audit reports
foreseen in Article 13 and a social
impact assessment, which assesses
new digital products and services
and their potential impact on
mental health, user behaviour,
disinformation, polarisation and
democracy. In the fulfilment of this
mandate, the Commission shall
coordinate its supervisory and
monitoring efforts with those
foreseen under the Digital Services
Act, so as to achieve the best

ossible synergies.

Draft Agreement

e) an overview of the activities
and tasks performed by the High
Level Group of Digital Requlators
including how its recommendations
as regards the enforcement of this
Regulation are to be implemented.

The report shall be made public on
the website of the Commission.

| Article 30a(2)

358¢

2. The European Parliament
through its competent committees
may provide an opinion on an
annual basis on the report by the
Commission including proposals
for market investigations into new
services and new practices under
Article 17.

| Article 30a(3)

358d

3. The Commission shall reply in
writing to the opinion adopted by
the European Parliament as well as
respond to any call for action

obligations under this Regulation;
¢) an assessment of the audited
description referred to in Article 13
d) _an overview of the cooperation
between the Commission and
national authorities in connection
with this Requlation;
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

concerning Article 17 therein,
including providing justifications
for foreseen inaction, and to any
guestion addressed to it by the
European Parliament or by the
Council within five weeks of its

receipt.

Article 30a(4)

358e

4. At the request of the European
Parliament, the Commission shall
participate in a hearing before the
European Parliament. A hearing

shall take place at least bi-annually.

The respective Commissioner shall
make a statement before the
European Parliament and answer
any guestions from its members,
whenever so requested. In addition,

a continuous, high-level dialogue

between the European Parliament

and the Commission shall be

ensured through exchanges, which

take place no less than four times a
ear.

Article 31

359

Article 31
Professional secrecy

Article 31
Professional secrecy

Article 31
Professional secrecy

Article 31
Professional secrecy

Text Origin: Commission
Proposal
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EP Mandate

Council Mandate

Commission Proposal

Article 31(1)

Draft Agreement

1. The information collected
pursuant to Articles 3, 12, 13, 19, 20
and 21 shall be used only for the
purposes of this Regulation.

1. The information collected
pursuant to Articles 3, 12,-13,19,-20
and2119, 20, 21 and 31d shall be
used only for the purposes of this
Regulation.

1. The information collected
pursuant to Articles-3-12-13,19-20
and-21this Regulation shall be used
only for the purposes of this
Regulation.

1. The information collected
pursuant to Articles-3-12-13,19-20
and-21this Regulation shall be used
only for the purposes of this
Regulation.

Text Origin: Council Mandate

Article 31(1a)

la. The information collected
pursuant to Article 12 shall be used
only for the purposes of this
Regulation and Regulation (EC) No
139/2004.

See row 360 b

Article 31(1a)

360b

I 360a

la. The information collected
pursuant to Article 12 shall be used

la. The information collected
pursuant to Article 12 shall be used

only for the purposes of this

only for the purposes of this

Regulation, Regulation (EC) No

Regulation, Regulation (EC) No

139/2004 and national merger

139/2004 and national merger

rules.

rules.

Text Origin: Council Mandate

| Article 31(1b)

I 360c

1b. The information collected
pursuant to Article 13 shall be used
only for the purposes of this
Regulation and Regulation (EU)

1b. The information collected
pursuant to Article 13 shall be used
only for the purposes of this
Regulation and Regulation (EU)
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EP Mandate

Council Mandate

Commission Proposal

2016/679.

Draft Agreement
2016/679.

Text Origin: EP Mandate

| Article 31(2)

2. Without prejudice to the
exchange and to the use of
information provided for the purpose
of use pursuant to Articles 32 and
33, the Commission, the authorities
of the Member States, their officials,
servants and other persons working
under the supervision of these
authorities and any natural or legal
person, including auditors and
experts appointed pursuant to Article
24(2), shall not disclose information

2. Without prejudice to the
exchange and to the use of
information provided for the purpose
of use pursuant to Articles 12, 13
31d, 32 and 33, the Commission, the
authorities of the Member States,
their officials, servants and other
persons working under the
supervision of these authorities and
any natural or legal person,
including auditors and experts
appointed pursuant to Article 24(2),

2. Without prejudice to the
exchange and to the use of
information provided for the purpose
of use pursuant to Articles 32and
3332a, 33 and 37a, the Commission,
the authorities of the Member States,
their officials, servants and other
persons working under the
supervision of these authorities and
any natural or legal person,
including auditors and experts
appointed pursuant to Article 24(2),

2. Without prejudice to the
exchange and to the use of
information provided for the purpose
of use pursuant to Articles 32-and
33[32a, 33 and 37a], the
Commission, the authorities of the
Member States, their officials,
servants and other persons working
under the supervision of these
authorities and any natural or legal
person, including auditors and
experts appointed pursuant to Article

361 acquired or exchanged by them shall not disclose information shall not disclose information 24(2), shall not disclose information
pursuant to this Regulation and of acquired or exchanged by them acquired or exchanged by them acquired or exchanged by them
the kind covered by the obligation of | pursuant to this Regulation and of pursuant to this Regulation and of pursuant to this Regulation and of
professional secrecy. This obligation | the kind covered by the obligation of | the kind covered by the obligation of | the kind covered by the obligation of
shall also apply to all representatives | professional secrecy. This obligation | professional secrecy. Fhis-obligation | professional secrecy. Fhis-obligation
and experts of Member States shall also apply to all representatives | shaH-alse-apphy-to-att shall-also-apply-to-alt
participating in any of the activities | and experts of Member States FesEienR e e d e of EesEsnp e e d s of
of the Digital Markets Advisory participating in any of the activities | MemberStates-participating-inany | MemberStatesparticipating-in-any
Committee pursuant to Article 32. of the Digital Markets Advisory of the-activities-of the Digital of the-activities-of the Digital

Committee pursuant to Article 32. Markets-Advisory-Committee Markets-Advisory-Committee
Text Origin: Council Mandate
| Article 31a
361a Article 31a

European High-Level Group of

Text Origin: Auxiliary
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Commission Proposal

EP Mandate
Digital Regulators

Council Mandate

Draft Agreement

| Article 31a(1)

361b

1. The Commission shall establish
a European High-Level Group of
Digital Regulators (the **Group’) in

the form of an expert group,
consisting of a representative of the
Commission, a representative of
relevant Union bodies,
representatives of national
competition authorities and
representatives of other national
competent authorities in specific
sectors including data protection,
electronic communications and
consumer protection authorities.

| Article 31a(2)

361c

2. For the purposes of paragraph
1, the relevant national competent
authorities shall be represented in
the group by their respective heads.
In order to facilitate the work of the
Group, the Commission shall
provide it with a secretariat.

Text Origin: Auxiliary |

| Article 31a(3)

361d

3. The work of the Group may be
organised into expert working
groups building cross-regulator
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Commission Proposal

EP Mandate

specialist teams that provide the
Commission with high level of

expertise.

Council Mandate

Draft Agreement

| Article 31b

361e

Article 31b
Tasks of the European High-Level
Group of Digital Regulators

| Article 31b(1), introductory part

361f

1. The Group shall assist the
Commission in ensuring the
consistent application of this
Regulation and monitoring its
compliance by means of advice,
expertise and recommendations. To
that end, the Group shall have the

following tasks:

| Article 31b(1), point (a)

3619

(a) to consider matters related to
cooperation and coordination
between the Commission and
Member States in their enforcement
actions by promoting the exchange
of information and best practices
about their work and decision-
making principles and practices
with the aim of developing a
consistent requlatory approach;
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Commission Proposal

EP Mandate

Council Mandate

Article 31b(1), point (b)

Draft Agreement

361h

(b) to make recommendations to
the Commission on the need to
conduct market investigations
under Articles 14, 15, 16 and 17;

| Article 31b(1), point (c)

361i

(c) to make recommendations to
the Commission on the need to
update the obligations of the
Regulation under Articles 5 and 6;

| Article 31b(1), point (d)

361

(d) to provide advice and expertise
to the Commission in the
preparation of legislative proposals

and policy initiatives including
under Article 38;

Article 31b(1), point (e)

361k

(e) to provide advice and expertise
to the Commission in the
preparation of delegated acts;

| Article 31b(1), point (f)

3611

(f) where necessary, to provide
advice and expertise in the early
preparation of implementing acts,
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EP Mandate

Council Mandate

Draft Agreement

Commission Proposal

before submission to the committee
in accordance with Requlation
(EU) No 182/2011; and

Article 31b(1), point (g)

361m

(q) atthe request of the
Commission, to provide technical
advice and expertise before the
adoption of a specification decision
under Article 7.

| Article 31b(2)

361n

2. The Group shall report every
year on its activities to the
European Parliament and offer
recommendations and policy
suggestions related to the
enforcement of this Regulation and
other matters contributing to the
development of a consistent
regulatory approach to the digital
single market.

| Article 31b(3)

3610

3. The Group shall establish its
rules of procedure in line with
Commission expert groups rules
established by Commission decision

C(2016)3301.

| Article 31b(4)
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Commission Proposal

EP Mandate

4. The Group meetings with
stakeholders and gatekeepers shall

Council Mandate Draft Agreement

361p be registered and published on a
monthly basis in line with the EU
transparency register.

| Article 31c
Article 31¢c
361q Role of national competition

authorities and other competent
authorities

| Article 31c(1)

361r

1. National competition authorities
as well as other competent
authorities designated by the
Member State shall support the
Commission in monitoring
compliance with and enforcement
of the obligations laid down in this
Regulation and report regularly to
the Commission on compliance

with this Regulation.

| Article 31¢(2)

361s

2. National competition authorities
as well as other competent
authorities may, under the
coordination of the Commission,
provide support to a market
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Commission Proposal EP Mandate Council Mandate Draft Agreement
investigation or proceedings
pursuant to Article 7(2), 15, 16, 17,
19, 20, 21 by collecting information
and providing expertise.
| Article 31¢(3)
3. National competition authorities
as well as other competent
361t authorities may collect complaints
in accordance with the procedure
laid down in Article 24a.
| Article 31d
Article 31d Article 31a
361u Cooperation and coordination with Cooperation with national
Member States authorities
| Article 31d(1)
1. The Commission and Member 1. The Commission and Member
States shall work in close States shall work in close
cooperation and coordinate their cooperation and coordinate their
enforcement actions to ensure enforcement actions to ensure
coherent, effective and coherent, effective and
361v complementary enforcement of this complementary enforcement of
Regulation. available legal instruments applied
to gatekeepers within the meaning
of this Regulation.
Text Origin: EP Mandate
| Article 31d(2)
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361w

Commission Proposal

EP Mandate

2. Where a national authority
intends to launch an investigation
on gatekeepers based on national
laws referred to in Article 1(6), it
shall inform the Commission in
writing of the first formal
investigative measure, before or
immediately after the start of such
measure. This information may
also be made available to the
national competition authorities as
well as other competent authorities
of the other Member States.

Council Mandate

Draft Agreement

| Article 31d(3)

361x

3. Where a national authority
intends to impose obligations on
gatekeepers based on national laws
referred to in Article 1(6), it shall,
no later than 60 days before its
adoption, communicate the draft
measure to the Commission stating
the reasons for the measure. This
information may also be made
available to the national
competition authorities as well as
other competent authorities of the
other Member States. Where the
Commission within those 60 days
indicates to the national authority
concerned that the draft measure
runs counter to this Regulation or
to a decision adopted by the
Commission under this Regulation

3. The Commission may consult
national authorities where
appropriate, on any matter relating
to the application of the Regulation.
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Commission Proposal

EP Mandate

or contemplated in proceedings
initiated by the Commission, that
national authority shall not adopt
the measure.

Council Mandate

Draft Agreement

| Article 31d(4)

361y

4. The Commission and the
national competition authorities as
well as other competent authorities
of the Member States enforcing the
rules referred to in Article 1(6)
shall have the power to provide one
another with any matter of fact or
of law, including confidential
information.

| Article 31d(5)

361z

5. The national competition
authorities as well as other
competent authorities of the
Member States enforcing the rules
referred to in Article 1(6) may
consult the Commission on any
matter relating to the application of
this Requlation.

| Article 32

362

Avrticle 32
Digital Markets Advisory
Committee

Avrticle 32
Digital Markets Advisory
Committee

Lorbeleoz

deleted

Avrticle 32

iaital -
Committee(deleted)
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Article 32(1)

1. The Commission shall be assisted

1. The Commission shall be assisted

by the Digital Markets Advisory by the Digital Markets Advisory deleted smthebig itk dsan
Committee. That Committee shall be | Committee. That Committee shall be Committee. That Committee shall be
a Committee within the meaning of | a Committee within the meaning of a-Commiteswithinthe-meantng-of
363 | Regulation (EU) No 182/2011. Regulation (EU) No 182/2011. Regulation-(EUdeleted)-Neo
182/2011.
Text Origin: Commission
Proposal
Article 32(1a)
la. For meetings in which specific o
issues are to be discussed, Member U Grliei: 27 MR
States shall be entitled to appoint an
additional representative from an
363a authority with the relevant expertise
for those issues. This is without
prejudice to the right of members of
the Committee to be assisted by
other experts from the Member
States.

Article 32(2) |
2. Where the opinion of the 2. Where the opinion of the 2. Where-the-opinion-of-the
committee is to be obtained by committee is to be obtained by deleted committee is to be obtained by
written procedure, that procedure written procedure, that procedure wemipenreendu e thoearaend

364 shall be terminated without result shall be terminated without result shall-be-terminated-withoutresult
when, within the time-limit for when, within the time-limit for whenwithin-the time-Hmit-for
delivery of the opinion, the chair of | delivery of the opinion, the chair of eolmpraiieaninion toreholal
the committee so decides or a simple | the committee so decides or a simple chosopm e el o n s
majority of committee members so majority of committee members so majority of committee members so
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

request.

request.

request:(deleted)

| Article 32(3)

3. The Commission shall

3. The Commission shall

communicate the opinion of the communicate the opinion of the deleted cobrRnR e —heerinie e he
Digital Markets Advisory Digital Markets Advisory Dightal-Markets-Advisory-Commitiee
Committee to the addressee of an Committee to the addressee of an tethenderesse e e opneadiel

365 individual decision, together with individual decision, together with cosinion ool o doeinion,
that decision. It shall make the that decision. It shall make the leshat-make-the-epiniep-public
opinion public together with the opinion public together with the cocothem it e o
individual decision, having regard to | individual decision, having regard to cosisionsrdnoenat et
the legitimate interest in the the legitimate interest in the legitimate-interest-in-the protection
protection of professional secrecy. protection of professional secrecy. of professional-secrecy-(deleted)

| Article 32(4)

4. Where reference is made to this 4. Where reference is made to this 4. \Where-reference-tsmade-ta-this
paragraph, Article 4 of Regulation paragraph, Article 4 of Regulation deleted } ;

366

(EU) No 182/2011 shall apply.

(EU) No 182/2011 shall apply.

(EUdeleted)-No-182/2011 shalt
apphy:

| Article 32(4a)

4a. Meetings of the Digital Markets
Advisory Committee and the
Commission with representatives of

366a gatekeepers and other stakeholders
shall be registered and published on
a monthly basis in line with the EU
transparency register.
Article 32a
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Commission Proposal

Council Mandate

Draft Agreement

366b

Article 32a
Cooperation and coordination

Article 31b
Cooperation and coordination with

competent authorities enforcing
competition rules

| Article 32a(1)

366¢

1. The Commission and Member

1. The Commission and the

States shall work in close
cooperation and coordinate their

competent authorities of the
Member States enforcing the rules

enforcement actions to ensure

referred to in Article 1(6) shall

coherent, effective and
complementary enforcement of

cooperate with each other and
inform each other about their

available legal instruments applied

respective enforcement action

to gatekeepers within the meaning

through the European Competition

of this Regulation.

Network (ECN). They shall have
the power to provide one another
with any matter of fact or of law,
including confidential information.
In case the competent authority is
not a member of the ECN, the
Commission shall make the
necessary arrangements for
cooperation and exchange of
information on cases concerning
the enforcement of the this
Regulation and the enforcement of
cases referred to in Article 1(6) of
such authorities. The Commission
may lay down such arrangements
in the implementing act pursuant to
point (ga) of Article 36(1).

| Article 32a(2)
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

366d

2. National authorities shall not
take decisions which run counter to

2. Where a national authority
intends to launch an investigation

a decision adopted by the
Commission under this Regulation.

on gatekeepers based on national
laws referred to in Article 1(6), it

shall inform the Commission in
writing of the first formal
investigative measure, before or
immediately after the start of such
measure. This information may
also be made available to the
competent authorities enforcing the
rules referred to in Article 1(6) of
the other Member States.

| Article 32a(3)

366e

3. The Commission and the
competent authorities of the

3. Where a national authority
intends to impose obligations on

Member States enforcing the rules

gatekeepers based on national laws

referred to in Article 1(6) shall
cooperate with each other and

referred to in Article 1(6), it shall,
no later than 30 days before its

inform each other about their

adoption, communicate the draft

respective enforcement action

measure to the Commission stating

through the European Competition

the reasons for the measure. In the

Network (ECN). They shall have

case of interim measures, the

the power to provide one another

national authority shall

with any matter of fact or of law,

communicate to the Commission

including confidential information.

the draft measures envisaged as

In case the competent authority is

soon as possible, and at the latest

not a member of the ECN, the

immediately after the adoption of

Commission shall make the

necessary arrangements for
cooperation and exchange of

such measures. This information
may also be made available to the
competent authorities enforcing the

information on cases concerning

rules referred to in Article 1(6) of

the enforcement of the this

the other Member States.
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Commission Proposal

EP Mandate

Council Mandate

Regulation and the enforcement of
cases referred to in Article 1(6) of
such authorities. The Commission
may lay down such arrangements
in the implementing act pursuant to
point (ga) of Article 36(1).

Draft Agreement

Text Origin: Council Mandate

Article 32a(4)

366f

4. The information mechanisms
provided for in paragraphs 2 and 3
shall not apply to decisions
envisaged pursuant to national
merger rules.

Article 32a(4)

3669

4. Information exchanged
pursuant to paragraph 3 shall only

5. Information exchanged
pursuant to paragraphs 1 to 3 shall

be exchanged and used for the

only be exchanged and used for the

purpose of coordination of the

purpose of coordination of the

enforcement of this Requlation and

enforcement of this Requlation and

the rules referred to in that
paragraph.

the rules referred to in Article 1(6).

| Article 32a(5)

366h

5. The Commission may ask
competent authorities of the

6. The Commission may ask
competent authorities of the

Member States to support any of its

Member States enforcing the rules

market investigations pursuant to

referred to in Article 1(6) to support

this Regulation.

any of its market investigations
pursuant to this Regulation.
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Commission Proposal

EP Mandate

Council Mandate

Draft Agreement

Article 32a(6)

366i

6. Where it has the competence and

7. Where it has the competence and

investigative powers to do so under

investigative powers to do so under

national law, a competent authority

national law, a competent authority

of the Member States enforcing the

of the Member States enforcing the

rules referred to in Article 1(6) may

rules referred to in Article 1(6) may

on its own initiative conduct an

on its own initiative conduct an

investigation into a case of possible

investigation into a case of possible

non-compliance with Articles 5 and

non-compliance with Articles 5, 6

6 of this Regulation on its territory.

and 6a of this Regulation on its

Before taking a first formal
investigative measure, that
authority shall inform the
Commission in writing. The

territory. Before taking a first
formal investigative measure, that
authority shall inform the
Commission in writing. The

opening of proceedings by the

opening of proceedings by the

Commission pursuant to Article 18

Commission pursuant to Article 18

shall relieve the competent
authorities of the Member States

shall relieve the competent
authorities of the Member States

enforcing the rules referred to in

enforcing the rules referred to in

Article 1(6) of the possibility to

Article 1(6) of the possibility to

conduct such an investigation or

conduct such an investigation or

end it where it is already pending.

end it where it is already pending.

The authority shall report to the

The authority shall report to the

Commission on the findings of its

Commission on the findings of its

investigation in order to support the

investigation in order to support the

Commission in its role as sole

Commission in its role as sole

enforcer of this Regulation.

enforcer of this Regulation.

| Article 32a(7)

366]

7. The Commission may consult
other requlatory authorities of the
Member States and related Union
bodies where appropriate to inform
the execution of the duties assigned
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Commission Proposal

EP Mandate

Council Mandate
to it by this Regulation.

Draft Agreement

| Article 32a(8)

8. Where a national authority
intends to launch an investigation
on gatekeepers based on national
laws enforcing the rules referred to
in Article 1(6), it shall inform the
Commission in writing of the first

366k formal investigative measure,
before or immediately after the start
of such measure. This information
may also be made available to the
competent national competition
authorities of the other Member
States.
| Article 32b
Article 32b Article 31c
3661 Cooperation with national courts Cooperation with national courts
Text Origin: Council Mandate
| Article 32b(1)
1. In proceedings for the 1. In proceedings for the
application of this Regulation, application of this Requlation,
366m national courts may ask the national courts may ask the

Commission to transmit to them

Commission to transmit to them

information in its possession or its

information in its possession or its

opinion on questions concerning

opinion on guestions concerning

the application of this Regulation.

the application of this Regulation.
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Commission Proposal Council Mandate Draft Agreement
Text Origin: Council Mandate
| Article 32b(2) |
2. Member States shall forward to | 2. Member States shall forward to
the Commission a copy of any the Commission a copy of any
written judgment of national courts | written judgment of national courts
deciding on the application of this deciding on the application of this
366n Requlation. Such copy shall be Requlation. Such copy shall be
forwarded without delay after the forwarded without delay after the
full written judgment is notified to | full written judgment is notified to
the parties. the parties.
Text Origin: Council Mandate
| Article 32b(3)
3. Where the coherent application | 3. Where the coherent application
of this Regulation so requires, the of this Regulation so requires, the
Commission, acting on its own Commission, acting on its own
initiative, may submit written initiative, may submit written
3660 observations to national courts. observations to national courts.
With the permission of the courtin | With the permission of the court in
guestion, it may also make oral guestion, it may also make oral
observations. observations.
Text Origin: Council Mandate
| Article 32b(4)
4. For the purpose of the 4. For the purpose of the
366p preparation of their observations preparation of their observations
only, the Commission may request only, the Commission may request
the relevant national court to the relevant national court to
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Commission Proposal EP Mandate Council Mandate Draft Agreement
transmit or ensure the transmission | transmit or ensure the transmission
to the Commission of any to the Commission of any
documents necessary for the documents necessary for the
assessment of the case. assessment of the case.

Text Origin: Council Mandate

Article 32b(5)
5. National courts shall not give a | 5. National courts shall not give a
decision which runs counter to a decision which runs counter to a
decision adopted by the decision adopted by the
Commission under this Regqulation. | Commission under this Regulation.
They must also avoid giving They must also avoid giving
decisions which would conflict with | decisions which would conflict with
a decision contemplated by the a decision contemplated by the
Commission in proceedings it has Commission in proceedings it has
3664 initiated under this Regulation. To | initiated under this Regulation. To

that effect, the national court may that effect, the national court may
assess whether it is necessary to assess whether it is necessary to
stay its proceedings. This is without | stay its proceedings. This is without
prejudice to the ability of national prejudice to the ability of national
courts to request a preliminary courts to request a preliminary
ruling under Article 267 of the ruling under Article 267 of the
TEEU. TEEU.

Text Origin: Council Mandate

| Article 32¢
Article 31d
elen High-Level Group

| Article 32¢(1)

366s
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Commission Proposal

Draft Agreement
1. The Commission shall establish I

a high-level group for the Digital
Markets Act.

Article 32¢(2)

366t

Protection Board
(c) European Competition Network,
(d) Consumer Protection

(b) European Data Protection
Supervisor and European Data

(e) European Regulatory Group of
Audiovisual Media Regulators.

| Article 32¢(3)

366u

3. The European bodies and
networks referred to in paragraph 2
shall each have an equal number of
representatives in the high-level
group and the group shall not
exceed 30 members.

| Article 32¢c(4)

2. The high-level group shall be
composed of the following
European bodies and networks:
(a) Body of the European
Regulators for Electronic
Communications,
Cooperation Network, and
|
|

366v

4. In order to facilitate the work of

the high-level group, the
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Commission shall provide its
secretariat. The high-level group
shall be chaired by the Commission
which shall participate in its
meetings. The high-level group
shall meet upon request of the
Commission at least once per
calendar year. The Commission
shall also convene a meeting of the
group when so requested by the
majority of the members composing
the group in order to address a
specific issue.

| Article 32¢(5)

5. The high-level group may
provide the Commission with advice
and expertise in the areas falling
within the competences of its
members, including:

(a) advice and recommendations
within their expertise relevant for
any general matter of
implementation or enforcement of
366w this Regulation;

(b) advice and expertise promoting
a consistent requlatory approach
across different requlatory
instruments. The high-level group
may in particular identify and
assess the current and potential
interactions between this
Regulation and the sector-specific
rules applied by national authorities
composing the bodies and networks
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referred to in paragraph 2 and
submit an annual report to the
Commission presenting such
assessment and identifying
potential trans-regulatory issues.
Such report may be accompanied
by recommendations aiming at
converging towards consistent
transdisciplinary approaches and
synergies between the
implementation of this Regulation
and other sectoral requlations. The
report should be communicated to
the European Parliament and to the
Council.

(c) In the context of market
investigations into new services and
new practices, the high-level group
may provide expertise to the
Commission on the need to modify,
add or remove rules of the
Regulation, to ensure that digital
markets across the Union are
contestable and fair.

Article 32d

366x

Article 32d(1)

Article 32d(2)

366z

|

|
I 366y
I|
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Article 32d(3)
366aa
| Article 32d(4)
366ab
| Article 33
Article 33 Article 33 Article 33 Article 33
S Request for a market investigation Request for a market investigation Request for a market investigation Request for a market investigation

Text Origin: Commission
Proposal

Article 33(1)

368

1. When three or more Member
States request the Commission to
open an investigation pursuant to
Article 15 because they consider that
there are reasonable grounds to
suspect that a provider of core
platform services should be
designated as a gatekeeper, the
Commission shall within four
months examine whether there are
reasonable grounds to open such an
investigation.

1. \Whenthreesrmore-Member
StatesTwo or more national
competition authorities or other
competent national authorities may
request the Commission to open an
investigation pursuant to Article-15
because-thay-consider-thatthere-are
reasonable grounds to-suspect that a
- .

sheuld-be-designated-nsa
gatekeeper;Articles 15, 16, 17 or 25.
Competent authority (ies) shall
submit evidence in support of their

1. When three or more Member
States request the Commission to
open an investigation pursuant to
Acrticle 15 because they consider that
there are reasonable grounds to
suspect that a-provider-of-core

platform-servicesan undertaking
should be designated as a

gatekeeper, the Commission shall
within four months examine whether
there are reasonable grounds to open
such an investigation_and the result
of such examination shall be

request. The Commission shall
within four months examine whether
there are reasonable grounds to open
such an investigation. Where the
Commission considers that there

published.

1. When-Three or more Member
States_may request the Commission
to open an investigation pursuant to
Article 15 because they consider that
there are reasonable grounds to
suspect that a-provider-of-core

platform-servicesan undertaking
should be designated as a

gatekeeper;-the-Commission-shal
there are reasonable grounds to
QpeH—SHGh—aH—PHVeSHgaHGH. i i .
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are insufficient grounds for

initiating proceedings, it may reject
such request and inform the
respective competent authority (ies)
of its reasons. The Commission
shall publish the results of its

assessment.
Article 33(1a)

la. When a Member State requests | 1a. One or more Member State
the Commission to open an may request the Commission to
investigation pursuant to Article 16 | open an investigation pursuant to
because it considers that there are Article 16 because it considers that
reasonable grounds to suspect that | there are reasonable grounds to
a gatekeeper has systematically suspect that a gatekeeper has
infringed the obligations laid down | systematically infringed the
in Articles 5 and 6 and has further | obligations laid down in Articles 5,

368a strengthened or extended its 6 and 6a and has maintained,
gatekeeper position in relation to further strengthened or extended its
the characteristics under Article gatekeeper position in relation to

3(1), the Commission shall within the characteristics under Article
four months examine whether there | 3(1).

are reasonable grounds to open
such an investigation and the result
of such examination shall be

published.

| Article 33(1b)

1b. When three or more Member 1b. Three or more Member States
States request the Commission to may request the Commission to
open an investigation pursuant to open an investigation pursuant to
Article 17 because they consider Article 17 because they consider
that there are reasonable grounds that there are reasonable grounds

368b
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Draft Agreement

to suspect that one or more services

to suspect that one or more services

within the digital sector should be

within the digital sector should be

added to the list of core platform

added to the list of core platform

services pursuant to Article 2(2) or

services pursuant to Article 2(2) or

that there are reasonable grounds

that there are reasonable grounds

to suspect that one or several types

to suspect that one or several types

of practices are not effectively

of practices are not effectively

addressed by this Regulation and

addressed by this Regulation and

may limit the contestability of core

may limit the contestability of core

platform services or may be unfair,

platform services or may be unfair.

the Commission shall within four
months examine whether there are
reasonable grounds to open such
an investigation and the result of
such examination shall be

published.

Article 33(2)

369

2. Member States shall submit
evidence in support of their request.

deleted

2. Member States shall submit
evidence in support of their request
pursuant to paragraphs 1, 1a and

2. Member States shall submit
evidence in support of their request
pursuant to paragraphs 1, 1a and

1b. For requests pursuant to

1b. For requests pursuant to

paragraph 1b, such evidence may

paragraph 1b, such evidence may

include information on newly

include information on newly

introduced offers of products,

introduced offers of products,

services, software or features which

services, software or features which

raise concerns of contestability or

raise concerns of contestability or

fairness, whether implemented in

fairness, whether implemented in

the context of existing core
platform services or otherwise.

the context of existing core
platform services or otherwise.

2a. The Commission shall within
four months examine whether there
are reasonable grounds to open an
investigation pursuant to
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EP Mandate

Council Mandate
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paragraphs 1, 1a or 1b. The
Commission shall publish the
results of its assessment.

Chapter VI |
Chapter VI Chapter VI Chapter VI Chapter VI
. General provisions General provisions General provisions General provisions
Text Origin: Commission
Proposal
Article 34
Avrticle 34 Avrticle 34 Avrticle 34 Avrticle 34
. Publication of decisions Publication of decisions Publication of decisions Publication of decisions

Text Origin: Commission
Proposal

Article 34(1)

372

1. The Commission shall publish
the decisions which it takes pursuant
to Articles 3,7, 8, 9, 15, 16, 17, 22,
23(1), 25, 26 and 27. Such
publication shall state the names of
the parties and the main content of
the decision, including any penalties
imposed.

1. The Commission shall publish
the decisions which it takes pursuant
to Articles 3,7, 8, 9, 15, 16, 17, 22,
23(1), 25, 26 and 27. Such
publication shall state the names of
the parties and the main content of
the decision, including any penalties
imposed.

1. The Commission shall publish
the decisions which it takes pursuant
to Articles 3, 74, 7(2), 8, 9, 14, 15,
16, 17,18, 22, 23(1), 25, 26 and 27.
Such publication shall state the
names of the parties and the main
content of the decision, including
any penalties imposed.

1. The Commission shall publish
the decisions which it takes pursuant
to Articles 3, 74, 7(2), 8, 9, 14, 15,
16, 17,18, 22, 23(1), 25, 26 and 27.
Such publication shall state the
names of the parties and the main
content of the decision, including
any penalties imposed.

Text Origin: Council Mandate

| Article 34(2)
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2. The publication shall have regard | 2. The publication shall have regard | 2. The publication shall have regard | 2. The publication shall have regard
to the legitimate interest of to the legitimate interest of to the legitimate interest of to the legitimate interest of
gatekeepers or third parties in the gatekeepers or third parties in the gatekeepers or third parties in the gatekeepers or third parties in the
373 | protection of their confidential protection of their confidential protection of their confidential protection of their confidential
information. information. information. information.
Text Origin: Commission
Proposal
Article 35 |
Article 35 Article 35 Atrticle 35 Article 35
Review by the Court of Justice of Review by the Court of Justice of | Review by the Court of Justice-ef-the | Review by the Court of Justice of
374 the European Union the European Union SHEeRet At RieR the European Union
Text Origin: Commission
Proposal
Article 35, first paragraph |
In accordance with Article 261 of In accordance with Article 261 of In accordance with Article 261 of In accordance with Article 261 of
the Treaty on the Functioning of the | the Treaty on the Functioning of the | the Treaty-on-the-Funetioning-efthe | the Treaty on the Functioning of the
European Union, the Court of Justice | European Union, the Court of Justice | Eurepean-UnienTEEU, the Court of | European Union, the Court of Justice
of the European Union has unlimited | of the European Union has unlimited | Justice-of-the-European-Unioen has of the European Union has unlimited
jurisdiction to review decisions by jurisdiction to review decisions by unlimited jurisdiction to review jurisdiction to review decisions by
which the Commission has imposed | which the Commission has imposed | decisions by which the Commission | which the Commission has imposed
375 | fines or periodic penalty payments. | fines or periodic penalty payments. has imposed fines or periodic fines or periodic penalty payments.
It may cancel, reduce or increase the | It may cancel, reduce or increase the | penalty payments. It may cancel, It may cancel, reduce or increase the
fine or periodic penalty payment fine or periodic penalty payment reduce or increase the fine or fine or periodic penalty payment
imposed. imposed. periodic penalty payment imposed. imposed.
Text Origin: Commission
Proposal
Article 36
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376

Article 36
Implementing provisions

Article 36
Implementing-provisionsDetailed
arrangements

Article 36
Implementing provisions

Article 36
Implementing provisions

Text Origin: Commission

Proposal

| Article 36(1), introductory part

377

1. The Commission may adopt
implementing acts concerning: 3, 6,
12, 13, 15, 16, 17, 20, 22, 23, 25 and
30

1. The Commission may adopt
implementing acts eeneermng—?»—&

306laying down detailed
arrangements for the application of

the following:

1. The Commission may adopt
implementing acts concerning:-3;-6;

30

1. The Commission may adopt

implementing acts eeaeer—ﬁmg%—&

30laying down detalled
arrangements for the application of

the following:

Text Origin:

EP Mandate

| Article 36(1), point (a)

378

(a) the form, content and other
details of notifications and
submissions pursuant to Article 3;

(a) the form, content and other
details of notifications and
submissions pursuant to Article 3;

(a) the form, content and other
details of notifications and
submissions pursuant to Article 3;

(a) the form, content and other
details of notifications and
submissions pursuant to Article 3;

Text Origin: Commission

Proposal

| Article 36(1), point (aa)

378a

(aa) the form, content and other
details on how choice is to be
provided and consent is to be given,
pursuant to Article 5 point (a);

| Article 36(1), point (ab)
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EP Mandate

Council Mandate

378b

(ab) the form, content and other
details on how information on price
and remuneration are to be given,
pursuant to Article 5 point (g);

Draft Agreement

| Article 36(1), point (b)

379

(b) the form, content and other
details of the technical measures that
gatekeepers shall implement in order
to ensure compliance with points (h),
(i) and (j) of Article 6(1).

(b) the form, content and other
details of the technical measures that
gatekeepers shall implement in order
to ensure compliance with points (h),
(i) and (j) of Article 6(1).

(b) the form, content and other
details of the technical measures that
gatekeepers shall implement in order
to ensure compliance with peints{h);
{-and-j)-ef-Article 6(1)-;

{-and-(j-efArticle 5, Article 6(1) or
Avrticle 6(1).6a;

Text Origin: Council Mandate

Article 36(1), point (ba)

379

(ba) the form, content and other
details of the reasoned reguest

(ba) the form, content and other
details of the reasoned reguest

pursuant to Article 7(7);

pursuant to Article 7(7);

Text Origin: Council Mandate

| Article 36(1), point (bb)

379b

(bb) the form, content and other
details of the reasoned requests

(bb) the form, content and other
details of the reasoned requests

pursuant to Articles 8 and 9;

pursuant to Articles 8 and 9;

Text Origin: Council Mandate

| Article 36(1), point (bc)

|
(b) the form, content and other
details of the technical measures that
gatekeepers shall implement in order
to ensure compliance with peints{h);

|

|

|
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Commission Proposal

EP Mandate

Council Mandate

(bc) the form, content and other
details of the regulatory reports

Draft Agreement

(be) the form, content and other
details of the regulatory reports

delivered pursuant to Article 9a;

delivered pursuant to Article 9a;

Text Origin: Council Mandate

Article 36(1), point (c)

380

(c) the form, content and other
details of notifications and
submissions made pursuant to
Articles 12 and 13;

(c) the form, content and other
details of notifications and
submissions made pursuant to
Articles 12 and 13;

(c) the form, content and other
details of notifications and
submissions made pursuant to
Articles 12 and 13;

(c) the form, content and other
details of notifications and
submissions made pursuant to
Articles 12 and 13;

Text Origin: Commission

Proposal

| Article 36(1), point (d)

381

(d) the practical arrangements of
extension of deadlines as provided in
Article 16;

(d) the practical arrangements of
extension of deadlines as provided in
Article 16;

(d) the practical arrangements of
extension of deadlines as provided in
Atrticle 16;

(d) the practical arrangements of

Amele&@for the calculation and
extension of deadlines;

Text Origin: Commission

Proposal

| Article 36(1), point (e)

382

(e) the practical arrangements of the
proceedings concerning
investigations pursuant to Articles
15, 16, 17, and proceedings pursuant
to Articles 22, 23 and 25;

(e) the practical arrangements of the
proceedings concerning
investigations pursuant to Articles
15, 16, 17, and proceedings pursuant
to Articles 22, 23 and 25;

(e) the practical arrangements of the
proceedings concerning
investigations pursuant to Articles
15, 16, 17, and proceedings pursuant
to Articles 22, 23 and 25;

(e) the practical arrangements of the
proceedings concerning
investigations pursuant to Articles
15, 16, 17, and proceedings pursuant
to Articles 22, 23 and 25;

Text Origin: Commission
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Council Mandate
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Proposal I

| Article 36(1), point (f)

I 383

(f) the practical arrangements for
exercising rights to be heard
provided for in Article 30;

(f) the practical arrangements for
exercising rights to be heard
provided for in Article 30;

(f) the practical arrangements for
exercising rights to be heard
provided for in Article 30;

(f) the practical arrangements for
exercising rights to be heard
provided for in Article 30;

Text Origin: Commission
Proposal

| Article 36(1), point (g)

| 384

(9) the practical arrangements for
the negotiated disclosure of
information provided for in Article
30;

(9) the practical arrangements for
the negotiated disclosure of
information provided for in Article
30;

(g) the practical arrangements for
the negotiated disclosure of
information provided for in Article
30;

the negotiated disclosure of
information provided for in Article
30;

Text Origin: Commission
Proposal

| Article 36(1), point (ga)

(g) the practical arrangements for |

| 384a

(ga) the practical arrangements for

the cooperation and coordination

between the Commission and

Member States provided for in

Article 32a.

national authorities provided for in
Articles [...] and [...].
Text Origin: Council Mandate

| Article 36(1), point (ga)

I 384b

(ga) the practical arrangements for
the cooperation and coordination

(gb) operational and technical
arrangements in view of

(ga) the practical arrangements for
the cooperation and coordination
between the Commission and
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Council Mandate
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between the Commission and
Member States provided for in
Article 31d.

implementing interoperability of
number-independent interpersonal
communication services pursuant
to Article 6a.

See row 384 a

Article 36(1), point (gc)

384c

(gc) the methodology and
procedure for the audited

description of techniques used for
profiling of consumers. When
developing a draft implementing
act, the Commission shall consult
the European Data Protection
Supervisor and may consult the
European Data Protection Board,
civil society and other relevant

experts .

| Article 36(1), point (h)

(h) THIS POINT IS MISSING.

(h) THIS POINT IS MISSING.

385 | THANK YOU FOR USING THANK YOU FOR USING deleted
ANOTHER LANGUAGE. ANOTHER LANGUAGE.
| Article 36(2) |
2. the practical arrangements for the | 2. the-practical-arrangementsfor 2. thepractical-arrangementsfor 2. the-practical-arrangementsfor
386 cooperation and coordination B AR e chiseepoiennhdsn it innion the cooperation-and-coordination
between the Commission and between the Commission-and between the Commission-and between the Commission-and

Member States provided for in
Article 1(7).Those implementing

; .
Article-1H{7)-Those implementing

forlmplementing acts laid down in

forlmplementing acts laid down in
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EP Mandate

Council Mandate

Draft Agreement

acts shall be adopted in accordance
with the advisory procedure referred
to in Article 32(4). Before the
adoption of any measures pursuant
to paragraph 1, the Commission
shall publish a draft thereof and
invite all interested parties to submit
their comments within the time limit
it lays down, which may not be less
than one month.

acts shall be adopted in accordance
with the advisory procedure referred
to in Article 32(4). Before the
adoption of any measures pursuant
to paragraph 1, the Commission
shall publish a draft thereof and
invite all interested parties to submit
their comments within the time limit
it lays down, which may not be less
than one month.

points (a) to (g) of paragraph 1

points (a) to (gc) of paragraph 1

shall be adopted in accordance with

shall be adopted in accordance with

the advisory procedure referred to

the advisory procedure referred to

in Article 4{A37a(2) Fhese
Implementing astsact laid down in
point (ga) of paragraph 1 shall be
adopted in accordance with the
adviseryexamination procedure
referred to in Article 32(4)37a(2a).
Before the adoption of any measures
pursuant to paragraph 1, the
Commission shall publish a draft
thereof and invite all interested
parties to submit their comments
within the time limit it lays down,
which may not be less than one
month.

in Article-:{#)_32.Fhese
Implementing astsact laid down in
point (ga) of paragraph 1 shall be
adopted in accordance with the
adviseryexamination procedure
referred to in Article-32(4)_32.
Before the adoption of any measures
pursuant to paragraph 1, the
Commission shall publish a draft
thereof and invite all interested
parties to submit their comments
within the time limit it lays down,
which may not be less than one
month.

Text Origin: Council Mandate

Article 36a
Article 36a Article 36a
Guidelines Guidelines
The Commission may adopt
To facilitate the compliance of guidelines on any of the aspects of
gatekeepers with and the this Regulation in order to facilitate
enforcement of the obligations in its effective implementation and
386a Articles 5, 6, 12 and 13, the enforcement.

Commission may accompany the
obligations set out in those Articles
with guidelines, where the
Commission deems that this is
appropriate. Where appropriate and
necessary, the Commission may
mandate the standardisation bodies

Text Origin: EP Mandate
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EP Mandate

to facilitate the implementation of
the obligations by developing
appropriate standards.

Council Mandate

Draft Agreement

Article 36b

386b

Article 36b
Standardisation
Where appropriate and necessary,
the Commission may mandate
European standardisation bodies to
facilitate the implementation of the
obligations by developing
appropriate standards.

Article 37

387

Article 37
Exercise of the delegation

Article 37
Exercise of the delegation

Article 37
Exercise of the delegation

Article 37
Exercise of the delegation

Text Origin:
Proposal

Commission

Article 37(1)

388

1. The power to adopt delegated
acts is conferred on the Commission
subject to the conditions laid down
in this Article.

1. The power to adopt delegated
acts is conferred on the Commission
subject to the conditions laid down
in this Article.

1. The power to adopt delegated
acts is conferred on the Commission
subject to the conditions laid down
in this Article.

1. The power to adopt delegated
acts is conferred on the Commission
subject to the conditions laid down
in this Article.

Text Origin: Commission
Proposal

| Article 37(2)
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389

2. The power to adopt delegated
acts referred to in Articles 3(6) and
9(1) shall be conferred on the
Commission for a period of five
years from DD/MM/YYYY. The
Commission shall draw up a report
in respect of the delegation of power
not later than nine months before the
end of the five-year period. The
delegation of power shall be tacitly
extended for periods of an identical
duration, unless the European
Parliament or the Council opposes
such extension not later than three
months before the end of each
period.

2. The power to adopt delegated
acts referred to in Articles 3(6) and
9{4)10 shall be conferred on the
Commission for a period of five
years from DD/MM/YYYY. The
Commission shall draw up a report
in respect of the delegation of power
not later than nine months before the
end of the five-year period. The
delegation of power shall be tacitly
extended for periods of an identical
duration, unless the European
Parliament or the Council opposes
such extension not later than three
months before the end of each
period.

2. The power to adopt delegated
acts referred to in Arti

9{HArticle 3(5) and (5a) and
Article 10(1) shall be conferred on
the Commission for a period of five
years from DD/MM/YYYY. The
Commission shall draw up a report
in respect of the delegation of power
not later than nine months before the
end of the five-year period. The
delegation of power shall be tacitly
extended for periods of an identical
duration, unless the European
Parliament or the Council opposes
such extension not later than three
months before the end of each
period.

2. The power to adopt delegated
acts referred to in Arti

9{HArticle 3(5), Article 3(5a),
Article 10 (1) and Article 10 (2)
shall be conferred on the
Commission for a period of five
years from DD/MM/YYYY. The
Commission shall draw up a report
in respect of the delegation of power
not later than nine months before the
end of the five-year period. The
delegation of power shall be tacitly
extended for periods of an identical
duration, unless the European
Parliament or the Council opposes
such extension not later than three
months before the end of each
period.

Text Origin: Council Mandate

Article 37(3)

390

3. The delegation of power referred
to in Articles 3(6) and 9(1) may be
revoked at any time by the European
Parliament or by the Council. A
decision to revoke shall put an end
to the delegation of the power
specified in that decision. It shall
take effect the day following the
publication of the decision in the
Official Journal of the European
Union or at a later date specified
therein. It shall not affect the validity

3. The delegation of power referred
to in Articles 3(6) and 9¢4)10 may
be revoked at any time by the
European Parliament or by the
Council. A decision to revoke shall
put an end to the delegation of the
power specified in that decision. It
shall take effect the day following
the publication of the decision in the
Official Journal of the European
Union or at a later date specified
therein. It shall not affect the validity

3. The delegation of power referred
to in Articles 3(6}and-9{H3(5) and
(5a) and Article 10(1) may be
revoked at any time by the European
Parliament or by the Council. A
decision to revoke shall put an end
to the delegation of the power
specified in that decision. It shall
take effect the day following the
publication of the decision in the
Official Journal of the European
Union or at a later date specified

3. The delegation of power referred
to in Articles 3(6)-and-9(1)3(5),
3(5a), Article 10(1) and Article 10
(2) may be revoked at any time by
the European Parliament or by the
Council. A decision to revoke shall
put an end to the delegation of the
power specified in that decision. It
shall take effect the day following
the publication of the decision in the
Official Journal of the European
Union or at a later date specified
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Commission Proposal

of any delegated acts already in
force.

EP Mandate

of any delegated acts already in
force.

Council Mandate

therein. It shall not affect the validity
of any delegated acts already in
force.

Draft Agreement

therein. It shall not affect the validity
of any delegated acts already in
force.

Text Origin: Council Mandate

| Article 37(4)

391

4. Before adopting a delegated act,
the Commission shall consult
experts designated by each Member
State in accordance with the
principles laid down in the Inter-
institutional Agreement of 13 April
2016 on Better Law-Making.

4. Before adopting a delegated act,
the Commission shall consult
experts designated by each Member
State in accordance with the
principles laid down in the Inter-
institutional Agreement of 13 April
2016 on Better Law-Making.

4. Before adopting a delegated act,
the Commission shall consult
experts designated by each Member
State in accordance with the
principles laid down in the Inter-
institutional Agreement of 13 April
2016 on Better Law-Making.

2016 on Better Law-Making.

institutional Agreement of 13 April
Commission
Proposal

Article 37(5)

392

5. As soon as it adopts a delegated
act, the Commission shall notify it
simultaneously to the European
Parliament and to the Council.

5. As soon as it adopts a delegated
act, the Commission shall notify it
simultaneously to the European
Parliament and to the Council.

5. As soon as it adopts a delegated
act, the Commission shall notify it
simultaneously to the European
Parliament and to the Council.

5. As soon as it adopts a delegated
act, the Commission shall notify it
simultaneously to the European
Parliament and to the Council.

Text Origin: Commission

Proposal

| Article 37(6)

393

6. A delegated act adopted pursuant
to Articles 3(6) and 9(1) shall enter
into force only if no objection has
been expressed either by the

6. A delegated act adopted pursuant
to Articles 3(6) and 9(1) shall enter
into force only if no objection has
been expressed either by the

6. A delegated act adopted pursuant

to Articles 3(6)-and-9(1)3(5) and
(5a) and Article 10(1) shall enter

into force only if no objection has

6. A delegated act adopted pursuant
to Articles 3(6)}-and-9{1)3(5), 3(5a)
Article 10(1) and (2) shall enter into

force only if no objection has been

4. Before adopting a delegated act,
the Commission shall consult
experts designated by each Member
State in accordance with the
principles laid down in the Inter-
Text Origin:
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EP Mandate

Council Mandate

Draft Agreement

European Parliament or by the
Council within a period of two
months of notification of that act to
the European Parliament and to the
Council or if, before the expiry of
that period, the European Parliament
and the Council have both informed
the Commission that they will not
object. That period shall be extended
by two months at the initiative of the
European Parliament or of the
Council.

European Parliament or by the
Council within a period of two
months of notification of that act to
the European Parliament and to the
Council or if, before the expiry of
that period, the European Parliament
and the Council have both informed
the Commission that they will not
object. That period shall be extended
by two months at the initiative of the
European Parliament or of the
Council.

been expressed either by the
European Parliament or by the
Council within a period of two
months of notification of that act to
the European Parliament and to the
Council or if, before the expiry of
that period, the European Parliament
and the Council have both informed
the Commission that they will not
object. That period shall be extended
by two months at the initiative of the
European Parliament or of the
Council.

expressed either by the European
Parliament or by the Council within
a period of two months of
notification of that act to the
European Parliament and to the
Council or if, before the expiry of
that period, the European Parliament
and the Council have both informed
the Commission that they will not
object. That period shall be extended
by two months at the initiative of the
European Parliament or of the
Council.

Text Origin: Council Mandate

Article 37a |
Article 37a Article 37a
Amendment to Directive (EU) Reporting of breaches and
2019/1937 protection of reporting persons
In Part XX of the Annex to Directive (EU) 2019/1937 shall
Directive (EU) 2019/1937, the apply to the reporting of all
393a following point is added: breaches of this Regulation and the
protection of persons reporting
"Regulation (EU) ..../... of the such breaches.
European Parliament and of the
Council of ... on XX (EU)
2021/XXX, and amending Directive
(EU) 201937 (OJ L ...).
| Article 37b
393b

Article 37b
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EP Mandate

Council Mandate

Draft Agreement

Amendment to Directive (EU) No
2019/1937

In Point J of Part | of the Annex to
Directive (EU) No 2019/1937, the
following point is added: ‘(iv)
Regulation /...] of the European
Parliament and of the Council, of
[...], on contestable and fair
markets in the digital sector.’

| Article 37a
Article 37a Article 37¢
393¢c Committee procedure Committee procedure

Text Origin: Council Mandate

| Article 37a(1)

393d

1. The Commission shall be
assisted by a committee (‘the Digital

Markets Advisory Committee’).

That committee shall be a
committee within the meaning of

1. The Commission shall be
assisted by a committee (‘the Digital

Markets Advisory Committee’).

That committee shall be a
committee within the meaning of

Regulation (EU) No 182/2011.

Regulation (EU) No 182/2011.

Text Origin: Council Mandate

| Article 37a(2)

393e

2. Where reference is made to this

2. Where reference is made to this

paragraph, Article 4 of Regulation

paragraph, Article 4 of Regulation

(EU) No 182/2011 shall apply.

(EU) No 182/2011 shall apply.
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EP Mandate

Council Mandate

Draft Agreement

Text Origin: Council Mandate I

| Article 37a(3)

393f

3. Where the opinion of the
committee is to be obtained by

3. Where the opinion of the
committee is to be obtained by

written procedure, that procedure

written procedure, that procedure

shall be terminated without result

shall be terminated without result

when, within the time-limit for

when, within the time-limit for

delivery of the opinion, the chair of

delivery of the opinion, the chair of

the committee so decides or a

the committee so decides or a

simple majority of committee

simple majority of committee

members so request.

members so request.

Text Origin: Council Mandate

Article 37a(4)

3939

4. Where reference is made to this

paragraph, Article 5 of Requlation

paragraph, Article 5 of Requlation

(EU) No 182/2011 shall apply.

(EU) No 182/2011 shall apply.

Text Origin: Council Mandate

| Article 37a(5)

393h

5. The Commission shall
communicate the opinion of the

5. The Commission shall
communicate the opinion of the

committee to the addressee of an

committee to the addressee of an

individual decision, together with

individual decision, together with

that decision. It shall make the

that decision. It shall make the

opinion public together with the

opinion public together with the

individual decision, having regard

individual decision, having regard

to the legitimate interest in the

to the legitimate interest in the

4. Where reference is made to this I
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EP Mandate

Council Mandate

protection of professional secrecy.

Draft Agreement

protection of professional secrecy.

Text Origin: Council Mandate
| Article 37d
Article 37d
393i

Directive (EU) 2020/1828 shall
apply to the representative actions
brought against infringements by
gatekeepers of provisions of this
Requlation that harm or may harm

the collective interests of
consumers.
l 393j '
| Article 37b
Article 37b Article 37f
Amendments to Directive (EU) Amendments to Directive (EU)
2020/1828 on Representative 2020/1828 on Representative
Actions for the Protection of the Actions for the Protection of the
Collective Interests of Consumers
393k

The following is added to Annex
I:

"'(X) Regulation of the European
Parliament and of the Council on
contestable and fair markets in the
digital sector (Digital Markets Act)""

Collective Interests of Consumers

The following is added to Annex
l:

"'(X) Regulation of the European

Parliament and of the Council on

contestable and fair markets in the
digital sector (Digital Markets Act)""

Text Origin: EP Mandate
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Article 37b

EP Mandate

Council Mandate

Draft Agreement

I 393l

Article 37b
Guidelines

See rows 386a and 393 j)

| Article 37b, first paragraph

I 393m

The Commission may adopt
guidelines on any of the aspects of
this Regulation in order to facilitate
its effective implementation and
enforcement.

See rows 386a and 393 i)

| Article 38

I 394

Article 38
Review

Article 38
Review

Article 38
Review

| Article 38(1)

395

1. By DD/MM/YYYY, and
subsequently every three years, the
Commission shall evaluate this
Regulation and report to the
European Parliament, the Council
and the European Economic and
Social Committee.

1. By DD/MM/YYYY, and
subsequently every three years, the
Commission shall evaluate this
Regulation and report to the
European Parliament, the Council
and the European Economic and
Social Committee.

1. By DD/MM/YYYY, and
subsequently every three years, the
Commission shall evaluate this
Regulation and report to the
European Parliament, the Council
and the European Economic and
Social Committee.

1. By DD/MM/YYYY, and
subsequently every three years, the
Commission shall evaluate this
Regulation and report to the
European Parliament, the Council
and the European Economic and
Social Committee.

2. The evaluation shall assess
whether the aims of this Requlation
of ensuring contestable and fair
markets have been achieved and

Article 38
Review
Text Origin: Commission
Proposal
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EP Mandate

Council Mandate

Draft Agreement

assess the impact of this Regulation
on business-users, especially small
and medium-sized enterprises and
end-users. Moreover the
Commission shall evaluate if the
scope of article 6a may be extended
to the social networks services.

Text Origin: Commission
Proposal

Article 38(2)

396

2. The evaluations shall establish
whether additional rules, including
regarding the list of core platform
services laid down in point 2 of
Article 2, the obligations laid down
in Articles 5 and 6 and their
enforcement, may be required to
ensure that digital markets across the
Union are contestable and fair.
Following the evaluations, the
Commission shall take appropriate
measures, which may include
legislative proposals.

2. The evaluations shall establish
whether additional rules, including
regarding the list of core platform
services laid down in point 2 of
Article 2, the obligations laid down
in Articles 5 and 6 and their
enforcement, may be required to
ensure that digital markets across the
Union are contestable and fair.
Following the evaluations, the
Commission shall take appropriate
measures, which may include
legislative proposals.

2. The evaluations shall establish
whether additionalit is required to
modify, add or remove rules,
including regarding the list of core
platform services laid down in point
2 of Article 2, the obligations laid
down in Articles 5 and 6 and their
enforcement,-may-be-reguired to
ensure that digital markets across the
Union are contestable and fair.
Following the evaluations, the
Commission shall take appropriate
measures, which may include
legislative proposals.

2. The evaluations shall establish
whether additionalit is required to
modify rules, including regarding the
list of core platform services laid
down in point 2 of Article 2, the
obligations laid down in Articles 5
and 6 and their enforcement,-may-be
reguired to ensure that digital
markets across the Union are
contestable and fair. Following the
evaluations, the Commission shall
take appropriate measures, which
may include legislative proposals.

Text Origin: Council Mandate

| Article 38(3)

397

3. Member States shall provide any
relevant information they have that
the Commission may require for the
purposes of drawing up the report
referred to in paragraph 1.

3. Member States shall provide any
relevant information they have that
the Commission may require for the
purposes of drawing up the report
referred to in paragraph 1.

3. The competent authorities of
Member States shall provide any
relevant information they have that
the Commission may require for the
purposes of drawing up the report

3. The competent authorities of
Member States shall provide any
relevant information they have that
the Commission may require for the
purposes of drawing up the report
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EP Mandate

Council Mandate
referred to in paragraph 1.

Draft Agreement

referred to in paragraph 1.

Text Origin: Council Mandate

| Article 39

398

Article 39
Entry into force and application

Article 39
Entry into force and application

Article 39
Entry into force and application

Article 39
Entry into force and application

Text Origin: Commission

Proposal

Article 39(1)

399

1. This Regulation shall enter into
force on the twentieth day following
that of its publication in the Official
Journal of the European Union.

1. This Regulation shall enter into
force on the twentieth day following
that of its publication in the Official
Journal of the European Union.

1. This Regulation shall enter into
force on the twentieth day following
that of its publication in the Official
Journal of the European Union.

1. This Regulation shall enter into
force on the twentieth day following
that of its publication in the Official
Journal of the European Union.

Text Origin: Commission

Proposal

| Article 39(2), introductory part

I 400

2. This Regulation shall apply from
six months after its entry into force.

2. This Regulation shall apply from
sixtwo months after its entry into
force.

2. This Regulation shall apply from
six months after its entry into force.

2. This Regulation shall apply from
six months after its entry into force.

Text Origin: Commission

Proposal

| Article 39(2), first paragraph

I 401

However Articles 3, 15, 18, 19, 20,
21, 26, 27, 30, 31 and 34 shall apply
from [date of entry into force of this

However Articles 3, 15, 18, 19, 20,
21, 26, 27, 30, 31 and 34 shall apply
from [date of entry into force of this

However-Articles-3;15,-18,19,20;
21-26-27-30-31-and-34By way of
derogation Articles 3(5) and (5a)

HoeweverBy way of derogation
Articles 3151819, 202126, 27

30,-31-and-343(5) and 3(5a) and
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Regulation].

EP Mandate
Regulation].

Council Mandate

and Articles 36, 37 and 37a shall
apply from [date of entry into force
of this Regulation].

Draft Agreement

Articles 31d, 36, 36a, 36b, 37 and
[37c] shall apply from [date of entry
into force of this Regulation].

Text Origin: Council Mandate

| Article 39(2), first paragraph a

401a

Notwithstanding the first and
second subparagraphs of this
Article, Article XY [on the
application of Directive (EU)
2020/1828] and Article 37d shall
apply from 25 June 2023.
However, if that date precedes the

the date of application referred to in
the second subparagraph.

| Article 39(3)

3. This Regulation shall be binding
in its entirety and directly applicable

3. This Regulation shall be binding
in its entirety and directly applicable

3. This Regulation shall be binding
in its entirety and directly applicable

3. This Regulation shall be binding
in its entirety and directly applicable

|
date of application referred to in the
second subparagraph, the
application of Article XY and
article 37d shall be postponed until

|

402 in all Member States. in all Member States. in all Member States. in all Member States.
Text Origin: Commission
Proposal
| Formula
403 Done at Brussels, Done at Brussels, Done at Brussels, Done at Brussels,
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EP Mandate

Council Mandate

Draft Agreement

Text Origin: Commission
Proposal

| Formula
For the European Parliament For the European Parliament For the European Parliament For the European Parliament
404 Text Origin: Commission
Proposal
| Formula
The President The President The President The President
405 Text Origin: Commission
Proposal
Formula
For the Council For the Council For the Council For the Council
L8 Text Origin: Commission
Proposal
| Formula

I 407

The President

The President

The President

The President

Text Origin: Commission
Proposal
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